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ANAYASA MAHKEMESININ BIREYSEL BASVURU KARARLARINDA
USULI INCELEMENIN YUKSELISiI VE OBJEKTIF ETKi TARTISMALARI
UZERINE BiR DEGERLENDIRME

Dr. Ogr. Uyesi Zeynep HAZAR

Ankara Haci Bayram Veli Universitesi Hukuk Fakiiltesi
Genel Kamu Hukuku Ana Bilim Dali
ORCID: 0000-0002-5735-9116
zeynep.hazar@hbv.edu.tr

OZET

Bu calismada cevabi aranan ana soru, Anayasa Mahkemesinin bireysel basvuru
kararlarinda yiikselen bir bigimde benimsedigi usuli incelemenin, kararlarin objektif etkisine
ne yonde katkida bulundugudur. Bu kapsamda, dncelikle bireysel basvuru kararlarinin objektif
etkisine iliskin tartismalar kisaca ifade edilecektir. ikinci olarak usuli incelemenin literatiirdeki
ve Anayasa Mahkemesi kararlarindaki anlami ortaya konulacaktir. Uciincii olarak usuli
incelemenin farkli temel hak ve o6zgiirliikklere iliskin bagvurulardaki goriiniim big¢imleri ele
alinacaktir. Son olarak ise usuli incelemenin yiikselisi ile objektif etki arasindaki baglanti tespit
edilecektir. Calisma cergevesinde konuya iligkin literatiir taramasinin yaninda temel olarak
Anayasa Mahkemesinin yayimladigi Temel Hak ve Ozgiirliiklerin Ihlaline Dair Emsal Kararlar

listesindeki kararlardan faydalanilacaktir.

Anayasa Mahkemesinin bireysel bagvuru kararlarinin baglayiciligi baglaminda son
yillarda tartigilan 6nemli konulardan biri, s6z konusu kararlarin objektif bir etkiye sahip olup
olmadig1 meselesidir. Objektif etki kavrami, bireysel basvuru kararlarinin bagvurucularin ileri
stirdiigii temel hak ve 6zgiirliik ihlali iddialarinin 6tesine gegen ve benzer durumdaki yargi
uygulamalarina yon verecek bir rolii oldugu /olmasi gerektigi fikrini ortaya koyar. Anayasa’nin,
Anayasa Mahkemesi kararlarinin yasama, yiirlitme ve yargi organlari ile gercek ve tiizel kisileri
bagladigini ifade eden 153. maddesinin son fikrasi, yasama ve yiirlitme organlar1 ile idarenin
mahkeme kararlarina uymak zorunda olduklarini diizenleyen 138. maddesinin son fikrasi ile
Anayasa Mahkemesinin Kurulusu ve Yargilama Usulleri Hakkinda Kanun’un bireysel bagvuru

kararlarinin niteligi ve etkisini diizenleyen 50. maddesi ¢er¢evesinde objektif etki tartigmalari



devam etmektedir. Anayasa Mahkemesi de c¢esitli kararlarinda, bireysel bagvuru kararlarinin
Anayasa’y1 yorumlama ve uygulama seklinde ortaya ¢ikan objektif islevinin subjektif islevine

gore On planda oldugunu ifade etmektedir.

Usuli inceleme, bir¢ok ulusal yiiksek mahkemenin ya da anayasa mahkemesinin yani
sira, uluslararasi ve ulusiistii mahkemelerin insan haklar1 yargilamalar1 baglaminda tartigilan
bir kavramdir. Ozellikle Avrupa Insan Haklar1 Mahkemesi ictihatlar1 cercevesinde yapilan
degerlendirmeler, kavramin ne olduguna 151k tutmaktadir. Buna gore usuli incelemenin iki temel
anlami vardir. Ilk anlam, ihlal edildigi iddia edilen temel hak ve &zgiirliige iliskin usuli
nitelikteki pozitif ylikiimlilikleri belirlemek ve derece mahkemelerinin uyguladig:
prosediirlerin mesrulugunu iyilestirmektir. ilgili Anayasal ve yasal hiikiim uyarinca Anayasa
Mahkemesi bireysel bagvuru kararlarinda yerindelik denetimi yapamaz. Ayni1 zamanda Anayasa
Mahkemesi dordiincii derece yargr yeri gibi davranamaz, diger bir ifadeyle kanun yolunda
gozetilmesi gereken hususlarda inceleme yapamaz. Bununla birlikte Anayasa Mahkemesinin,
usuli nitelikteki adil yargilanma hakki ve hak arama hiirriyeti basta olmak {izere; usuli
boyutlariyla ele alinabilen yasam hakki, iskence yasagi, aile hayatinin korunmasi haklarinin
yaninda, ¢atisan haklarin dengelenmesi ya da ¢ocugun iistiin yarar1 gibi ilkelerin korunmasina
iliskin ortaya koydugu usuli ylikiimliiliikler, diger mahkemelere “ne yapmalar1 gerektigini”
sOylemektedir. Bu durum kavramin ilk anlaminin Anayasa Mahkemesi igtihatlarina yansimast
olarak okunabilir. Kavramin ikinci anlami ise belirli bir konuya ya da temel hak ve 6zgiirliigiin
korunmasina iliskin usuli ylikiimliiliiklere uygun davranan derece mahkemelerinin kararlarina
- ayrica bir esas incelemesi yapmaksizin- giivenmektir. Ornegin Anayasa Mahkemesinin
yerlesik igtihadina gore derece mahkemelerinin “uzmanlar tarafindan ¢gocugun yararina oldugu
belirtilen hususlarin aksine karar vermeleri durumunda bu kararin ayrintili bir bigimde
gerekcelendirilmesi” usuli bir ylikiimliliiktiir. Mahkeme bu usuli yiikimliliigli yerine
getirmeyen derece mahkemeleri kararlarinda aile hayatina saygi hakkinin ihlal edildigini
belirtirken, yiikiimliiliigli yerine getirdigini tespit ettigi derece mahkemelerinin kararlarinda ek

bir esas incelemesi yapmaksizin ihlal olmadig1 sonucuna varmistir.

Bu ¢alismada varilan temel sonug, Anayasa ve kanunlarin ilgili maddeleri ¢ergevesinde
yapilan tartismalardan ayr1 ve bagimsiz olarak, Anayasa Mahkemesinin usuli incelemesinin ve
bunun sonucunda ortaya c¢ikan usuli yiikiimliliiklerin objektif etkiye olumlu katkida
bulundugudur. Mahkemenin usuli nitelikleriyle 6n plana ¢ikan adil yargilanma hakki ve hak
arama hiirriyetinin yani sira usuli boyutlart da olan yasam hakki, iskence yasagi, 6zel hayatin

korunmasi hakki gibi temel hak ve ozgiirliiklere iliskin belirledigi usuli yiikiimliiliikkler ve



dengeleme gibi ilkeler yalnizca bagvuru konusu olay ve bagvurucu i¢in degil, bunun &tesinde

tiim hukuk diizeni i¢in bir 151n11m etkisi yapmakta ve objektif etkiyi gliclendirmektedir.

Anahtar Kelimeler: Usuli inceleme, objektif etki, Anayasa Mahkemesi, bireysel basvuru
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AN ASSESSMENT ON THE RISE OF PROCEDURAL REVIEW IN THE
TURKISH CONSTITUTONAL COURT’S INDIVIDIAL APPLICATION
JUDGMENTS AND OBJECTIVE EFFECT DEBATES

ABSTRACT

The main question sought to be answered in this study is how the procedural review,
which the Turkish Constitutional Court (the Court) has increasingly adopted in its individual
application judgments, contributes to the objective effect of the individual applications. In this
context, firstly, the discussions on the objective effect of individual applications will be briefly
stated. Secondly, the meaning of procedural review in the literature and in the judgments of the
Court will be presented. Thirdly, the forms of procedural review in applications concerning
different fundamental rights and freedoms will be discussed. Finally, the link between the rise
of procedural review and the objective effect will be identified. In addition to the literature
review on the subject, the study will mainly utilize the judgments in the list of precedent

judgments on violation of fundamental rights and freedoms published by the Court.

One of the important issues discussed in recent years in the context of the binding nature
of the Court's individual application judgments is whether these decisions have an objective
effect or not. The concept of objective effect puts forward the idea that the individual application
judgments have / should have a role that goes beyond the allegations of violation of fundamental
rights and freedoms raised by the applicants and that they have a role in shaping judicial
practices in similar situations. Within the framework of the last paragraph of Article 153 of the
Constitution, which states that the judgments of the Court are binding on the legislative,
executive and judicial organs as well as real and legal persons; the last paragraph of Article 138,
which stipulates that the legislative and executive organs and the administration are obliged to
comply with the decisions of the court; and Article 50 of the Law on the Establishment and
Trial Procedures of the Constitutional Court, which regulates the nature and effect of individual

application decisions, discussions on the objective effect continue. In its various decisions, the



Court has also stated that the objective function of individual application decisions, which
emerges in the form of interpretation and application of the Constitution, takes precedence over

their subjective function.

Procedural review is a concept discussed in the context of human rights proceedings of
many national supreme courts or constitutional courts as well as international and supranational
courts. Especially the evaluations made within the framework of the case-law of the European
Court of Human Rights shed light on what the concept is. Accordingly, procedural review has
two basic meanings. The first meaning is to determine the procedural positive obligations
regarding the fundamental right and freedom allegedly violated and to improve the legitimacy
of the procedures applied by the courts of first instance. Pursuant to the relevant legal provision,
the Court cannot conduct a review of propriety in its individual application judgments. At the
same time, the Court cannot act as a fourth instance court, in other words judicial review of the
Court cannot be made on matters required to be taken into account during the process of legal
remedies. However, the Court's procedural obligations regarding the right to a fair trial and the
right to legal remedies which are procedural by nature; the right to life, the prohibition of
torture, the protection of family life, which can be dealt with procedural aspects, and the
protection of principles such as the balancing of conflicting rights or the best interests of the
child, tell other courts “what they should do”. This can be read as a reflection of the first
meaning of the concept in the case-law of the Court. The second meaning of the concept is to
rely on the decisions of the courts of first instance when they act in compliance with the
procedural obligations regarding a particular issue or the protection of fundamental rights and
freedoms, without conducting a separate merits review. For example, according to the
established case-law of the Court, it is a procedural obligation for the courts of first instance to
“provide a detailed justification for a decision contrary to what the experts have stated to be in
the best interests of the child”. While the Court found a violation of the right to respect for
family life in the decisions of the courts of first instance that did not fulfill this procedural
obligation; it concluded that there was no violation in the decisions of the courts of first instance

that fulfilled the obligation without conducting an additional merits review.

The main conclusion of this study is that the Turkish Constitutional Court's procedural
review and the resulting procedural obligations contribute positively to the objective effect,
separate and independent from the discussions within the framework of the relevant articles of
the Constitution and legislation. The procedural obligations set by the Court in relation to

fundamental rights and freedoms such as the right to a fair trial and the right to legal remedies



which are procedural by nature; the right to life, the prohibition of torture, the protection of
family life which have procedural dimensions and the principles such as balancing have a
radiating effect not only for the case and the applicant, but also for the entire legal order and

strengthen the objective effect.

Keywords: Procedural review, objective effect, the Turkish Constitutional Court, individual

application



TURK HUKUKUNDA TOPLU EYLEM HAKKININ SALT iCTIHAT
YOLUYLA TANINMASININ SURDURULEBILIRLIGI: ANAYASA
MAHKEMESI BIREYSEL BASVURU KARARLARI YONUNDEN BiR
DEGERLENDIRME

Ars. Gor. Dr. Burcu EZER

Anadolu Universitesi Hukuk Fakiiltesi
Is ve Sosyal Giivenlik Hukuk Ana Bilim Dali
ORCID: 0000-0003-4376-656X
burcuezer@anadolu.edu.tr

OZET

Tiirk hukukunda grev hakki ilk kez 1961 Anayasasi ile iscilere taninmis, bu hakkin
kullanilmas1 ve istisnalar1 15.07.1963 tarih ve 275 sayili Toplu Is Sozlesmesi Grev ve
Lokavt Kanunu ile diizenlenmistir. Benzer sekilde, 1982 Anayasast (AY) da grev hakkini
diizenlemis ve hakkin kullanilmasinin usul ve sartlarinin kanunla diizenlenecegine yer
vermistir. Ancak 1961 Anayasasindan farkli olarak 1982 Anayasasi, grev hakkinin sinirlarini da
kendisi ¢izmis, hangi grev tiirlerinin hukuka aykir1 kabul edildigini diizenlemistir. 1982
Anayasast’nin 54. maddesinde yer alan grev hakkinin detaylar1 05.05.1983 tarih ve 2822 sayili
Toplu Is Sézlesmesi Grev ve Lokavt Kanunu ile diizenlenmistir. 12.09.2010 tarihinde yapilan
anayasa degisikligi referandumu ile, Anayasa’nin grev hakkini diizenleyen 54. maddesinde
degisiklige gidilmis; “Siyasi amagli grev ve lokavt, dayanisma grev ve lokavti, genel grev ve
lokavt, isyeri isgali, isi yavaslatma, verim diisiirme ve diger direnisler yapilamaz.” hikmii
yiirtirlikten kaldirilmigtir (5982 sayili Kanun, m.7). Anayasada yapilan degisikliklerin bir
sonucu olarak, sendikal hak ve 6zgiirliikler 18.10.2021 tarih ve 6356 sayil1 Sendikalar ve Toplu
Is Sézlesmesi Kanunu ile yeniden kaleme alinmistir. 6356 sayili Kanun, 58. maddesinde grevi
ve kanuni grevi miilga diizenlemelere benzer sekilde tanimlamis; grev hakkinin ancak toplu is
sO0zlesmesinin yapilmasi sirasinda uyusmazlik ¢ikmasi ve kanunun usul sartlarina uygun bir

sekilde yapilmas1 halinde hukuka uygun kabul edilecegini diizenlemistir.

6356 sayili Kanunun genel gerekcesinde, kanunun ILO normlar1 ve Avrupa Birligi’nin
sendikal hak ve oOzgiirliiklere iliskin miiktesebatt goz Oniinde bulundurularak hazirlandigi
belirtilmis; evrensel ilkeler dikkate alinarak grev yasaklarmin alaninin daraltildigina vurgu

yapilmistir. Ote yandan, 6356 sayili Kanunun grev hakkimi diizenleyen 58. maddesinin



gerekcesinde ise “...Genel grev, siyasi amag¢li grev ve dayanisma grevi ile isyeri isgali, isi
vavaglatma, verimi diigiirme ve diger direnislerin Kanunda belirtilmemis olmast bunlari
kanuna uygun hale getirmez. Belirtilen eylem ve direnisleri yapma hakkini veren veya hukuka
uygun hale getiren hukuki bir dayanak da yoktur. Aksine Anayasada, toplu is sézlesmesinin
vapilmast sirasinda uyusmazlik ¢ikmasi halinde isgilerin grev hakkina sahip olacaklar
belirtilmis, bu hakkin kullanimasinin usil ve sartlarimin kanun ile diizenlenecegi hiikme
baglanmigtir.” ifadelerine yer verilerek 2010 Anayasa degisikliginin grev hakki yoniinden
ortaya c¢ikan sonuglari tabiri caizse islevsiz hale getirilmistir. Bdylelikle taraf olunan
uluslararas1 mevzuatta giivence altina alinan toplu eylem hakkinin i¢ hukukta kanun diizeyinde

diizenlenmesi imkan1 geregi gibi degerlendirilmemistir.

Anayasa ve kanun metinlerinde grev (ve toplu eylem) hakki yoniinden ortaya ¢ikan bu
diizenleme degisiklikleri, toplu is sdzlesmesinin yapilmasi sirasinda ortaya ¢ikmayan ve/veya
6356 sayili Kanunun grev hakki i¢in belirledigi usul sartlarini tagimayan toplu eylemler
yoniinden 6nem tagimaktadir. Bir yandan Anayasa metninden kanuni grev disindaki toplu
eylemleri yasaklayan hiikkmiin (AY m.54/7) ¢ikarilmasi ve 6356 sayili Kanun metnine bu tiir
eylemlere iliskin sinirlayici bir diizenlemenin eklenmemesi; diger yandan 6356 sayili Kanunun
gerekcesinde kanuni grev disindaki eylem ve direnislerin hukuka uygun olarak kabul
edilmediginin belirtilmesi ve 6356 sayili Kanunda agik bir bi¢imde kanuni grev i¢in aranan
sartlar gerceklesmeden yapilan grevin kanun dis1 kabul edilmesi (m.58/3) hususlari, gerek
doktrinde gerekse derece ve temyiz mahkemelerinde farkli goriis ve kararlarin ortaya ¢ikmasina

neden olmustur.

Anayasa Mahkemesi, toplu eylem hakki yoniinden Oniine gelen uyusmazliklarda,
yukarida sozii edilen celigkili hususlar1 degerlendirme konusu yapmaksizin, konuyu
Anayasa’nin m.90/5 hiikmii uyarinca inceleme konusu yapmistir. Mahkeme, Avrupa Insan
Haklar1 Mahkemesi’nin yerlesik ictihad1 bagta olmak {izere uluslararasi normlara vurgu yapmak
suretiyle toplu eylem hakkini (belirlemis oldugu kriterler uyarinca) hukuka uygun kabul
etmistir. Boylelikle 6356 sayili Kanunda kanun disi grev olarak sayilan toplu eylemler
Anayasa’nin 51. maddesinde diizenlenen sendika hakki kapsaminda degerlendirilmis ve toplu
eylemlere Ol¢iisiiz miidahalelerin sendika hakkini ihlal ettigine hiikmedilmistir. Anayasa
Mahkemesi ayrica, Anayasa’da ve 25.06.2001 tarih ve 4688 sayili Kamu Gorevlileri
Sendikalar1 ve Toplu S6zlesme Kanununda diizenlenmemesine ragmen kamu gorevlilerinin is

birakma eylemlerini orgiitlenme 6zgiirliigii kapsaminda kabul eden bir igtihat gelistirmistir.



Bu ¢alisma, Anayasa Mahkemesi’nin toplu eylem hakki kapsaminda degerlendirilen
eylemlere yonelik bireysel basvuru yoluyla vermis oldugu kararlart incelemeyi ve
Mahkeme’nin toplu eylem hakki yoniinden gelistirdigi igtihadin ana hatlarini ortaya koymay1
amaclamaktadir. Calismada ayrica, Tiirk hukuku ydniinden toplu eylem hakkinin salt ictihat

yoluyla taninmasinin siirdiiriilebilir olup olmadig1 hususu da ele alinmaktadir.

Anahtar Kelimeler: Toplu eylem hakki, grev hakki, orgiitlenme ozgiirliigii, Anayasa

Mahkemesi, bireysel basvuru

SUSTAINABILITY OF THE RECOGNITION OF THE RIGHT TO
COLLECTIVE ACTION IN TURKISH LAW SOLELY THROUGH
JURISPRUDENCE: AN ASSESSMENT IN TERMS OF CONSTITUTIONAL
COURT INDIVIDUAL APPLICATION DECISIONS

ABSTRACT

In Turkish law, the right to strike was granted to employees for the first time with the
1961 Constitution, and the use of this right and its exceptions were regulated by the Collective
Agreement, Strike and Lockout Act No. 275 dated 07/15/1963. Similarly, the 1982 Constitution
held the right to strike and stated that the procedures and conditions for exercising the right
would be regulated by law. However, unlike the 1961 Constitution, the 1982 Constitution drew
the limits of the right to strike itself and held which types of strikes were considered unlawful.
The details of the right to strike included in Article 54 of the 1982 Constitution are regulated
by the Collective Agreement, Strike and Lockout Act No. 2822 dated 05/05/1983. With the
constitutional amendment referendum held on 09/12/2010, Article 54 of the Constitution, which
regulates the right to strike, was amended; “Strikes and lockouts for political purposes,
solidarity strikes and lockouts, general strikes and lockouts, workplace occupations, work
slowdowns, productivity reductions and other resistances cannot be carried out.” provision has
been repealed (Act No. 5982, art. 7). As a result of the amendments made to the Constitution,
union rights have been rewritten by the Trade Unions and Collective Agreement Act No. 6356
dated 10/18/2021. Act No. 6356 defines strike and legal strike in a similar way to the repealed
regulations in Article 58; it has regulated that the right to strike will only be considered legal if



a dispute arises during the conclusion of a collective agreement and if it is done under the

procedural requirements of the law.

In the general preamble of Act No. 6356, it was stated that the Act was prepared by
considering ILO norms and the acquis of the European Union on union rights and freedoms. It
was also emphasized that the scope of strike bans was narrowed by considering universal
principles. On the other hand, in the preamble of Article 58 of Act No. 6356, which regulates
the right to strike, it is stated that “...The fact that general strikes, political strikes, solidarity
strikes, workplace occupation, slowing down work, reducing productivity, and other resistances
are not specified in the Act does not make them legal. No legal basis gives the right to carry out
the specified actions and resistance or makes them legal. On the contrary, it is stated in the
Constitution that employees have the right to strike in case of a dispute during the conclusion
of a collective bargaining agreement, and it is stipulated that the procedures and conditions for
exercising this right will be regulated by law.”. By including these statements in the article’s
preamble, the consequences of the 2010 Constitutional amendment in terms of the right to strike
have been rendered dysfunctional. Thus, the possibility of regulating the right to collective
action by act in domestic law, which is guaranteed by the international legislation to which we

are a party, has not been appropriately evaluated.

These regulatory changes in the Constitution and Act texts regarding the right to strike
(and collective action) are essential in collective actions that do not occur during the conclusion
of a collective agreement or do not meet the procedural conditions determined by Act No. 6356
for the right to strike. On the one hand, the provision prohibiting collective actions other than
legal strikes (Article 54, para. 7) was removed from the Constitution, and no restrictive
regulation regarding such actions was added to the text of Act No. 6356. On the other hand, in
the preamble of Act No. 6356, it was stated that actions and resistances other than legal strikes
were not accepted as lawful, and in Act No. 6356, a strike carried out without meeting the
conditions for a legal strike was accepted as illegal (Article 58, para. 3). These contradictions
have led to different opinions and decisions both in the doctrine and in the courts of first instance

and appeal.

In the disputes regarding the right to collective action, the Constitutional Court has
examined the issue under Article 90, para. 5 of the Constitution, without considering the above-
mentioned contradictory issues. The Court accepted the right to collective action (under the
criteria it had determined) as lawful by emphasizing international norms, especially the

established jurisprudence of the European Court of Human Rights. Thus, collective actions



counted as illegal strikes in Act No. 6356 were evaluated within the scope of the union right
regulated in Article 51 of the Constitution, and it was ruled that disproportionate interventions
in collective actions violated the union right. The Constitutional Court has also developed a
jurisprudence that accepts work stoppages by public servants within the scope of freedom of
association. However, it is not regulated in the Constitution nor the Public Servants’ Unions and

Collective Agreement Act No. 4688 dated 06/25/2001.

This study aims to examine the decisions of the Constitutional Court through individual
applications regarding actions considered within the scope of the right to collective action and
to reveal the outlines of the jurisprudence developed by the Court in terms of the right to
collective action. The study also discusses whether recognizing the right to collective action

solely through jurisprudence is sustainable in Turkish law.

Keywords: Right to collective action, right to strike, freedom of association, Constitutional

Court, individual application
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ANAYASA MAHKEMESINE BIREYSEL BASVURU YOLUNDA
POTANSIYEL MAGDUR KAVRAMI!

Ars. Gor. Fatih SUNGU

Atatiirk Universitesi Hukuk Fakiiltesi
Anayasa Hukuku Ana Bilim Dal1
ORCID: 0000-0002-3106-1186
fatih.sungu@atauni.edu.tr

OZET

Bu calismada bireysel bagvuru yolunda kabul edilebilirlik kriterleri arasinda yer alan
kisi bakimindan yetkinin 6nemli bir unsuru olan magdur kavraminin alt bagligi olarak
nitelendirebilecegimiz potansiyel magdur kavrami ele alinmaya caligilacaktir. Kavram her ne
kadar insan hakki ihlal denetimi yapan mahkemeler igtihadiyla gelismis olsa da giiniimiizde
doktrinde de kendisine genis yer bulmaktadir. Dolayisiyla incelememizi yalnizca mahkeme
kararlariyla (Avrupa insan Haklar1 Mahkemesi (AIHM) ve Anayasa Mahkemesine (AYM))

sinirh tutmadan doktrindeki goriisleri de ele alarak yapacagiz.

AYM bireysel bagvuru usuliinde kabul edilebilirlik kriterlerinden birisi de magdur
statiisiiniin bulunmasidir. 6216 sayili Kanun’un 46/1 hiikmiine gore “Bireysel basvuru ancak
ihlale yol agtigy ileri siiriilen islem, eylem ya da ihmal nedeniyle giincel ve kisisel bir hakki
dogrudan etkilenenler tarafindan yapilabilir.” Fikrada yer alan “...giincel ve kisisel bir hakki
dogrudan...” kriteri AYM’nin 6zerk yorumu neticesinde genislemekte ve potansiyel magdur
kavrami ortaya ¢ikmaktadir. Ciinkii AYM kararlarinda da belirtildigi iizere bireysel bagvuruya

iliskin kurum ve kavramlar 6zerk bir sekilde yorumlanmaktadir.

Kural olarak, bireyler heniiz daha etkilenmedikleri eylem veya ihmaller neticesinde
bireysel bagvuruda bulunamayacaklardir. Fakat bir islem veya ihmalden etkilenme tehdidiyle
kars1 karsiya oldugunu ileri siiren bireyler, potansiyel magdur kavramiyla birlikte bireysel

bagvuruda bulunabilme olanagina sahip olurlar. Kavram, bireysel bagvuruya ait ve yorum

' Bu ¢alisma Ankara Haci Bayram Veli Universitesi Lisansiistii Egitim Enstitiisinde hazirlanan “Anayasa
Mahkemesi’ne Bireysel Bagvuruda Kabul Edilebilirlik Sartt Olarak Magdur Kavrami™ isimli yiiksek lisans
tezinden tiiretilmistir.
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yontemleriyle gelisen baska kavramlar gibi AIHM igtihadiyla AYM’de kendisine yer bulsa da,
AYM’nin yaklasiminin AIHM’e gére daha dar kapsamda oldugu goriilmektedir.

Heniiz ger¢eklesmeyen (potansiyel ihlaller) insan hakki ihlallerinin incelenmesi ve ne
tiir islem ve ihtimallerin gelecekte ihlal doguracaginin degerlendirilmesi bireysel bagvuru usulii
acisindan onemlidir. Potansiyel magdur kavramiin sinirlari nasil ¢izilmelidir? Ne tiir islem
veya uygulanma ihtimali olan iglemler bireyi potansiyel magdur yapar? Kamu adina bir yasanin
anayasaya aykiriligi ileri siiriilebilir mi? gibi sorularin cevabi bireysel bagvuru ehliyetine sahip
olma agisindan 6nemli olacaktir. Bu ¢alismada mahkemelerin potansiyel magduru nasil ele
aldig1 incelenmeye c¢alisilacaktir. Boylece hangi durumlarda AYM’ye bireysel basvuruda

magdur statiistine sahip olunabilecegi ortaya konmaya ¢alisilacaktir.

Bireylerin heniiz kendilerine uygulanmayan bir islemden dolayr magdur statiisiinde
bireysel bagvuruda bulunabilmeleri i¢in mahkemeler potansiyel magdur kavramini her
basvurunun sartlarina gore incelemektedirler. Temel hak ve 6zgiirliik ihlali iddiasinin belirli bir
asgari esigi agsmasi beklenecektir. Ihlal edici eylem veya ihmal tehlikesinin yakin olmast, belirli
bir iglemin ilgili bireylere uygulanma ihtimalinin yiiksek olmast gibi kriterlerle bu inceleme
yapilacaktir. Mahkemeler bu incelemeyi yaparken inandirict delillerin sunulmasini da talep
edebilecektir. Yani her ne kadar genel olarak kavramin tanim ve gereklilikleri agiklansa da her

basvuru kendi kosullar1 igerisinde degerlendirilecektir.

Potansiyel magdur kavramiyla bireysel basvuru usulii ¢ercevesinde ilgili olabilecek bir
diger kavram ise actio popularis’tir. En kisa tanimiyla bireylerin kamu yararina dava
acabilmesini ifade eder. Yani, bir yasanin temel hak ve ozgiirliikkleri ihlal edici nitelikte
oldugunu ileri siiren dava agmaktir. Herhangi bir islemin heniiz uygulanmamis olmasi
bakimindan potansiyel magdur kavramiyla benzerlik gdstermektedir. Thlal tehlikesi, telafisi gii¢
zararin dogma ihtimali gibi olayin sartlarina gére degerlendirilecek unsurlar baglaminda ise
farklilagmaktadirlar. Bagka bir ifadeyle, ihlale ilgili gerceklesme potansiyeli lizerine ikna edici
delillerle bagvurunun desteklenmesi gerekmektedir. Salt olarak Sozlesme veya Anayasaya
aykirilik iddias1 potansiyel magdur statiisiinii bireye kazandirmaz. ATHM ve AYM igtihatlari
acisindan actio popularis kavramina benzer bir yaklasim sergilendigi goriilmektedir. Sonug

olarak her iki mahkeme de actio popularis yolunu kabul etmemektedir.

Anahtar Kelimeler: Anayasa Mahkemesi, bireysel basvuru, magdur statiisii, potansiyel

magdur, actio popularis
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POTENTIAL VICTIM STATUS AS AN ADMISSIBILITY CRITERIA FOR
INDIVIDUAL APPLICATION TO CONSTITUTIONAL COURT

ABSTRACT

In this study, we will try to deal with the concept of potential victim, which we can
describe as a subheading of the concept of victim, which is an important criterion of ratione
personae, which is among the admissibility criteria in the individual application. Although the
concept has developed through the case law of courts that monitor human rights violations, it
also finds a wide place in doctrine today. Therefore, we will conduct our review by considering
the opinions in the doctrine, without limiting it only to court Decisions (European Court of

Human Rights (ECtHR) and Constitutional Court).

One of the admissibility criteria in the individual application procedure to the
Constitutional Court is the existence of victim status. According to Article 46/1 of Law No.
6216, " (1) The individual application may only be lodged by those, whose current and personal
right is directly affected due to the act, action or negligence that is claimed to result in the
violation." The criterion of "... current and personal right is directly affected..." in the paragraph
expands as a result of the autonomous interpretation of the Constitutional Court and the concept
of potential victim emerges. Because, as stated in the Constitutional Court decisions, the

institutions and concepts regarding the individual application are interpreted autonomously.

According to article 46/1, individuals will not be able to lodge an individual application
due to acts or omissions from which they have not yet been affected. However, individuals who
claim that they are threatened to be affected by an act or omission can lodge an individual
application under the concept of potential victim. Although the concept, like other concepts
derived from (ECtHR case law through interpretation of individual application, is originated
from the case law of the ECtHR, the approach of the Constitutional Court is narrower than that
of the ECtHR.

It is important for the individual application procedure to examine human rights
violations that have not yet taken place (potential violations) and to assess what kind of actions
and negligence may lead to violations in the future. How should the concept of potential victim
be defined? What kind of procedures or potential procedures make an individual a potential
victim? Can the unconstitutionality of a law be claimed on behalf of the public? The answer to

such questions will be important in terms of having the capacity to file an individual application.
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This study will try to examine how the courts understand the potential victim. Thus, it will be
tried to reveal in which cases the individual application to the Constitutional Court can have the

status of victim.

In order for individuals to lodge an application as victims of a procedure that has not yet
been applied to them, the courts examine the concept of potential victims according to the
conditions of each application. The alleged violation of fundamental rights and freedoms will
be expected to exceed a certain minimum threshold. This review will be carried out with criteria
such as the imminence of the danger of violative action or omission, and the high probability
that a particular action will be applied to the individuals concerned. While conducting this
examination, courts may also request the presentation of convincing evidence. In other words,
although the definition and requirements of the concept are generally explained, each

application will be evaluated on its own terms.

Another concept that is related to the concept of potential victim within the framework
of the individual application procedure is actio popularis. In its shortest definition, it refers to
the ability of individuals to file a lawsuit in the public interest. That is, to file a lawsuit claiming
that a law violates fundamental rights and freedoms. It is similar to the concept of potential
victim in that no action has been applied yet. They differ in terms of elements that will be
evaluated according to the circumstances of the incident, such as the risk of violation and the
possibility of irreparable damage. In other words, the application must be supported by
convincing evidence regarding the potential for the violation to occur. The mere allegation of
non-compliance with the Convention or the Constitution does not grant the individual the status
of a potential victim. It is seen that a similar approach to the concept of actio popularis is taken
in terms of the case law of the ECHR and the Constitutional Court. In conclusion, Both courts

do not accept the actio popularis.

Keywords: Constitutional Court, individual application, victim status, potential victim, actio

popularis
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IKINCILLIiK iLKESIi VE PARIS PRENSIPLERI DOGRULTUSUNDA
TURKIYE INSAN HAKLARI VE ESITLIK KURUMU’NUN ULUSAL INSAN
HAKLARI KORUMASINDAKI ROLU

Dr. Ogr. Uyesi Derya DOGRU

Baskent Universitesi Hukuk Fakiiltesi
Genel Kamu Hukuku Ana Bilim Dali
ORCID: 0000-0002-7454-6984
dkarakocc@hotmail.com

OZET

Glinlimiizde uluslararas1 insan haklar1 koruma mekanizmalar1 ikincillik ilkesi
kapsaminda gelisim gostermekte ve insan haklarmi korumanin dncelikle ve asil olarak ulusal
makamlarin sorumlulugunda oldugu kabul edilmektedir. Insan haklarmin uluslararas1 hukukun
korumasi altina alinmasiyla devletler klasik egemenlik yetkilerinden bir 6l¢iide vazgecmek
durumunda kalmis ancak, devletlerin egemenliginden kismen de olsa vazgegmesi kolay
olmamistir. Dolayisiyla uluslararast insan haklar1 koruma mekanizmalar1 ile devletlerin
egemenligi arasindaki ¢atigmanin ¢oziimiinde ikincillik ilkesi kilit bir rol oynamaktadir. Ayrica
insan haklarinin evrenselligi karsisinda devletlerin kendi kimliklerini devam ettirmesi ve
kiiltiirel cogulculugun saglanmasinda da ikincillik ilkesi temel bir ara¢ olarak goriilmektedir.
Boylece uluslararasi insan haklar1 sisteminin devamliliginin saglanmasi amaglanmaktadir. S6z
konusu tartigmalarin yani sira ikincillik ilkesinin, insan haklarinin korunmasinda ulusal
makamlarin daha elverigli imkan ve araglara sahip olmas1 gercegine dayandig ifade edilebilir.
Insan haklarinin daha etkili ve hizli bir sekilde ulusal organlar araciligryla saglanmasinin daha
giivenceli bir sistem olusturacagina doniik bu yaklagim wulusal insan haklar1 koruma
mekanizmalarinin  kurulmasini saglamistir. Bu gelismenin uluslararast hukuki zeminini
Birlesmis Milletler Genel Kurulu’nun 1993 yilinda 48/134 sayili karariyla kabul ettigi Paris
Prensipleri olusturmaktadir. Paris Prensipleri ile ulusal insan haklari kurumlarinin sahip olmasi
gereken evrensel standartlar tespit edilmistir. Buna gore ulusal insan haklar1 kurumlariin
anayasal veya yasal bir dayanaginin olmasi, yetkilerinin bu mevzuat c¢ergevesinde
diizenlenmesi, idari ve mali 6zerklige sahip olarak bagimsizliginin saglanmasi, kurumlarin
yapisinin ¢ogulcu bir sekilde olusturulmasi ve kurum iiyelerinin giivencelere sahip olmasi

gerektigi diizenlenmistir.
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Uluslararasi alandaki bu gelismelere paralel olarak 2012 yilinda 6332 sayili Kanun ile
Tiirkiye Insan Haklari Kurumu kurulmus, ardindan Avrupa Birligi ve Tiirkiye arasindaki
miizakereler neticesinde Kurum’un revize edilmesi ihtiyact dogrultusunda 2016 yilinda 6701
sayili kanunla Tiirkiye Insan Haklar1 Kurumu lagvedilerek yerine Tiirkiye Insan Haklar1 ve
Esitlik Kurumu (TIHEK) kurulmustur. 6701 sayili Kanun’un 1. maddesinde “insan onurunu
temel alarak insan haklarmmin korunmasit ve gelistirilmesi, kisilerin esit muamele gorme
hakkinin giivence altina alinmasi, hukuken tanminmis hak ve hiirriyetlerden yararlanmada
ayrimctligin onlenmesi ile bu ilkeler dogrultusunda faaliyet gostermek, iskence ve kotii
muameleyle etkin miicadele etmek ve bu konuda ulusal onleme mekanizmasi gorevini yerine
getirmek iizere Tiirkive Insan Haklar: ve Egitlik Kurumunun kurulmas:” dngdriilmiistiir. Bu
diizenlemeye gore TIHEK’in insan haklarmin korunmasi ve gelistirilmesi, ayrimciligin
onlenmesi ve ayrimcilikla miicadele ve iskence ve kotii muamele konusunda ulusal 6nleme
yiikiimliiliigii kapsaminda {i¢ temel gérev alan1 bulunmaktadir. Dolayisiyla TIHEK in gérev
alan1 oldukg¢a genis bir sekilde diizenlenmistir. Yedi yillik donemde TIKEK, ulusal insan
haklar1 kurumu olarak faaliyet yiiriitmektedir. Ancak TIHEK’in bagimsiz ve etkili bir ulusal
insan haklar1 kurumu olmasi agisindan elestirilerin yéneltildigi goriilmektedir. Oncelikle Paris
Prensipleri kapsaminda TIHEK yasal statiiye sahiptir. Oysa ulusal bir diger kurum olan 2012
yilinda es zamanl kurulan Kamu Denetciligi Kurumu anayasal bir statiiye sahiptir. Oysa
yukarida ifade edildigi lizere insan haklarinin korunmasi, ayrimciligin 6nlenmesi ve iskencenin
onlenmesi gibi iilkemiz agisindan hayati dneme sahip gorevler iistlenen TIHEK ’in de anayasal
bir statliye kavusturulmasi kurumun geleceginin giivencesi ve bagimsizlig1 agisindan oldukca

Onemlidir.

Ayrica Paris Prensipleri agisindan ulusal insan haklari kurumlarinin bagimsizlik ve
tarafsizliginin saglanmasi en 6nemli husustur. Bu kurumlarin bagimsizliginin saglanmasi i¢in
iiyelerin belirlenmesi, atanma kriterleri ve gilivenceleri ile ¢ogulcu bir yapinin olusturulmasi
gerekmektedir. Bu acidan TIHEK’in yapisal olarak bu uluslararasi standartlar1 yerine
getirmedigi goriilmektedir. 6701 sayili Kanun’da Kurum bagkan ve iiyelerinin Cumhurbagkani
tarafindan atanmasi usulii benimsenmistir. Secilecek {iyelerin tasimast gereken nitelikler ve
uzmanlagmanin dikkate alinmamasi 6nemli bir eksikliktir. Dolayisiyla tiyelerin belirlenmesi ve
secimi konusunda c¢ogulculugun ve bagimsizligin saglanabilmesi agisindan yetkinin yasama

organina verilmesi uluslararasi standartlar bakimindan daha uygun olacaktir.

Sunumumuzda daha detayli ele alacagimiz yukarida bahsettigimiz sorunlarin yaninda

Paris Prensipleri’nin kabuliiniin ardindan 1993’de farkl iilkelerin insan haklar1 kurumlarinin
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olusturdugu Ulusal Insan Haklar Kiiresel Ag1 (GANHRI- Global Alliance of National Human
Rights Institutions) kurulmustur. GANHRI ulusal insan haklar1 kurumlarini Paris Prensipleri’ne
uygunluk agisindan degerlendirmektedir. Paris Prensipleri’ne uygun olan kurumlar A diizeyinde
akredite edilmekte ve kismen uygun bulunan kurumlar ise B diizeyinde akredite edilmektedir.
TIHEK 10 Ekim 2022’de kismen uygun anlamma gelen B diizeyinde akreditasyon
kazanabilmistir. Dolayistyla alt1 yilin sonunda heniiz uluslararasi standartlara tam uygunluk
saglanamamstir. Bununla birlikte bu akreditasyon olumlu bir gelismedir. Ciinkii TIHEK
akredite bir ulusal insan haklar1 kurumu olarak, uluslararas1 ve bolgesel toplantilara katilma,
BM organlarina ve Insan Haklar1 Konseyinin Evrensel Periyodik Inceleme Mekanizmasina
paralel rapor sunma imkanina sahip olacaktir. Ayrica bu gelismeye paralel olarak TIHEK
cogulculugu saglayamama yoniindeki elestirilere karsilik, son donemde {iniversitelerle yogun
bir isbirligi igine girmistir. Ayrica Ayrimcilikla Miicadele Istisare Komisyonu diizenli olarak
yilda iki kez toplanmakta ve kamu kurumu temsilcileri, sivil toplum orgiitleri ve {iniversiteler
gibi genis bir katilimi saglamaktadir. Bununla birlikte ¢ok sayida il istisare toplantilart
diizenlemektedir. Ancak bu toplantilar sonucunda varilan istisari nitelikteki goriislerin devletin

karar mekanizmalarinda etkili oldugu gézlenmemektedir.

Tebligimizde genel olarak yukarida kisaca dile getirmeye calistigimiz uluslararasi insan
haklar1 hukukunun ikincilligi karsisinda daha etkin ve elverisli bir ulusal insan haklar1 korumast
saglanmasma yonelik TIHEK’in Paris Prensipleri’ne uygun bir kuruma déniisiimiinii
saglamaya yonelik goriis ve onerilerde bulunulacaktir. Bu kapsamda TIHEK’in bu siirecte
gerceklestirdigi faaliyetler, iilkemizdeki insan haklari ihlallerinin 6nlenmesi ve gelistirilmesine

yonelik etkin bir konuma sahip olup olmadig1 degerlendirilecektir.

Anahtar Kelimeler: /kincillik ilkesi, Paris Prensipleri, ulusal insan haklari kurumlari, Tiirkiye

Insan Haklar: ve Esitlik Kurumu
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THE ROLE OF THE TURKISH HUMAN RIGHTS AND EQUALITY
INSTITUTION IN NATIONAL HUMAN RIGHTS PROTECTION IN
ACCORDANCE WITH THE PRINCIPLE OF SUBSIDIARITY AND PARIS
PRINCIPLES

ABSTRACT

Today, international human rights protection mechanisms are developing within the
scope of the principle of subsidiarity and it is recognized that the protecting of human rights is
primarily and fundamentally the responsibility of national authorities. With the protection of
human rights under international law, states have had to give up their classical sovereignty
powers to some extent, but it was not easy for states to give up their sovereignty, even partially.
Therefore, the principle of subsidiarity plays a key role in resolving the conflict between
international human rights protection mechanisms and state sovereignty. Moreover, the
principle of subsidiarity is seen as a fundamental tool for states to maintain their own identities
and cultural pluralism in the face of the universality of human rights. Thus, it is aimed to ensure
the continuity of the international human rights system. In addition to the aforementioned
debates, it can be stated that the principle of subsidiarity is based on the fact that national
authorities have more favorable means and instruments for the protection of human rights. This
approach, which suggests that ensuring human rights more effectively and quickly through
national organs would create a more secure system, has led to the establishment of national
human rights protection mechanisms. The international legal basis for this development is the
Paris Principles adopted by the United Nations General Assembly in 1993 with Resolution
48/134. The Paris Principles set out universal standards that national human rights institutions
must meet. Accordingly, it is regulated that national human rights institutions should have a
constitutional or legal basis, their powers should be regulated within the framework of this
legislation, their independence should be ensured with administrative and financial autonomy,
the structure of the institutions should be pluralistic and the members of the institutions should

have guarantees.

In parallel with these developments in the international arena, the Human Rights
Institution of Turkey was established in 2012 by Law No. 6332, and then, in line with the need

to revise the Institution as a result of the negotiations between the European Union and Turkey,

18



the Human Rights Institution of Turkey was abolished by Law No. 6701 in 2016 and the Human
Rights and Equality Institution of Turkey (HREIT) was established instead. Article 1 of Law
No. 6701 stipulates "the establishment of the Human Rights and Equality Institution of Turkey
in order to protect and promote human rights based on human dignity, to guarantee the right of
individuals to be treated equally, to prevent discrimination in the enjoyment of legally
recognized rights and freedoms, to operate in line with these principles, to effectively combat
torture and ill-treatment and to fulfill the duty of national prevention mechanism in this regard".
According to this regulation, HREIT has three main fields of duty within the scope of protection
and promotion of human rights, prevention of and fight against discrimination, and national
obligation to prevent torture and ill-treatment. Therefore, the mandate of HREIT is quite
broadly regulated. In the seven-year period, HREIT has been operating as a national human
rights institution. However, it is observed that criticism has been directed against HREIT in
terms of being an independent and effective national human rights institution. First of all, under
the Paris Principles, HREIT has a legal status. However, another national institution, the
Ombudsman Institution, which was established simultaneously in 2012, has a constitutional
status. However, as stated above, it is very important for the future security and independence
of HREIT, which undertakes vital tasks for our country such as the protection of human rights,

prevention of discrimination and prevention of torture, to be granted a constitutional status.

Furthermore, ensuring the independence and impartiality of national human rights
institutions is the most important aspect of the Paris Principles. In order to ensure the
independence of these institutions, a pluralistic structure should be established with the
determination of members, appointment criteria and guarantees. In this respect, it is seen that
HREIT structurally does not fulfill these international standards. Law No. 6701 adopts the
procedure of the President's appointment of the president and members of the Institution. It is
an important deficiency that the qualifications and specialization of the members to be elected
are not taken into consideration. Therefore, in order to ensure pluralism and independence in
the determination and election of members, it would be more appropriate in terms of

international standards to give the authority to the legislative body.

In addition to the aforementioned problems, which we will discuss in more detail in our
presentation, the Global Alliance of National Human Rights Institutions (GANHRI) was
established in 1993 following the adoption of the Paris Principles. GANHRI assesses national
human rights institutions for compliance with the Paris Principles. Institutions that comply with

the Paris Principles are accredited at level A and those that are partially compliant are accredited
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at level B. On October 10, 2022, HREIT was able to gain accreditation at level B, which means
partially compliant. Therefore, at the end of six years, full compliance with international
standards has not yet been achieved. However, this accreditation is a positive development.
Because as an accredited national human rights institution, HREIT will have the opportunity to
participate in international and regional meetings and submit parallel reports to UN bodies and
the Universal Periodic Review Mechanism of the Human Rights Council. Furthermore, in
parallel with this development, HREIT has recently entered into intensive cooperation with
universities in response to criticisms of its inability to ensure pluralism. In addition, the
Advisory Commission on Combating Discrimination meets regularly twice a year and ensures
broad participation, including representatives of public institutions, civil society organizations
and universities. In addition, many provinces organize consultation meetings. However, it is not
observed that the consultative opinions reached as a result of these meetings are effective in the

decision-making mechanisms of the state.

In our presentation, we will try to provide opinions and suggestions for the
transformation of HREIT into an institution in line with the Paris Principles in order to provide
a more effective and favorable national human rights protection in the face of the subsidiarity
of international human rights law, which we have tried to briefly mention above. In this context,
the activities of HREIT in this process will be evaluated whether it has an effective position to

prevent and improve human rights violations in our country.

Keywords: Principle of subsidiarity, Paris Principles, national human rights institutions,

Turkish Human Rights and Equality Institution
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ULUSAL INSAN HAKLARI KURUMLARI VE ALTERNATIF UYUSMAZLIK
COZUM YONTEMLERI UYGULAMASI: TURKIYE INSAN HAKLARI VE
ESITLIK KURUMU

Saadet SINOPLU KARACA

Tiirkiye Insan Haklar1 ve Esitlik Kurumu
Insan Haklar1 ve Esitlik Uzmani, Arabulucu
ORCID: 0009-0002-5791-1289
saadet.sinoplukaraca@tihek.gov.tr

OZET

Ulusal insan haklar1 kurumlari, insan haklarint gelistirmek ve korumak amaciyla
kurulan daimi ve bagimsiz olarak gérev yapan kurumlardir. Bu kurumlar i¢in temel ilkeler 1991
yilinda Birlesmis Milletler tarafindan Paris’te diizenlenen ulusal insan haklar1 kurumlari konulu
calistayda belirlenmistir. Calistay’da belirlenen temel ilkelerde kurumlarin statiisiine,
olusumuna, yetki ve gorevlerini anayasal ve yasal bir metinden almasina, insan haklarimin
korunmas: ve gelistirilmesi konusunda oOzel olarak yetkilendirilmis kurumlar olmasina
deginilmistir. Bu temel ilkeler, 1993 Viyana Insan Haklar1 Konferansi’nda da Paris Prensipleri
ad1 altinda kabul edilmistir. Halihazirda farkli tiplerde ulusal insan haklar1 kurumlari modelleri
(ulusal insan haklar1 komisyonu, ombudsmanliklar, melez kurumlar vs.) bulunmaktadir.
Ulkerlerin ihtiyaglarina ve idari yapisina gore ulusal diizeyde birden ¢ok ulusal kurum

olabilmektedir.

Paris Prensipleri ile ulusal insan haklar1 kurumlarinin goérev alanina da yer verilmistir.
Ihtiyari olarak ulusal insan haklar1 kurumlarinin basvuru alabilecegi diizenlenmistir. Bu
baglamda ulusal insan haklar1 kurumlarinin Paris Prensipleri uyarinca ihtiyari olarak yari
yargisal yetkiye sahip olmas1 miimkiin olabilmektedir. Ayrica, Ulusal insan Haklar1 Kurumlari
Kiiresel Ag1’na gore insan haklari ihlali iddialarina iligkin bagvuru alma, karar verme yetkisine
sahip kurumlarin gorevini yeterli bir sekilde yerine getirebilmesi igin gerekli fonksiyonlara ve
yetkilere sahip olmasi gerekmektedir. Alternatif bir uyusmazlik ¢oziim siireci yoluyla sikayetin
dostane ve gizli bir sekilde ¢oziimlenmesi bu yetkiler icerisinde yer almaktadir. 2008 Nairobi
Bildirgesi ulusal insan haklar1 kurumlarinin uzlasma ve arabuluculuk yoluyla davay: ¢éziime
kavusturarak mahkemelerin mevcut dava ylikiinii hafifletmelerini ve uzlasma yoluyla veya

baglayici kararlar yoluyla gayri resmi yasal telafi mekanizmalarini tavsiye etmektedir.
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Alternatif uyusmazlik ¢6ziim yontemleri, bir uyusmazligi ve sikayeti ¢ozmek igin
tasarlanmis cok ¢esitli siiregleri (uzlastirma, arabuluculuk, uzlasma) kapsayan semsiye terimdir.
Alternatif uyusmazlik ¢oziim yontemlerine yonelik standartlar gelistirilerek yargiya alternatif
cozlimlerin tesvik edildigi son zamanlarda gozlemlenmektedir. Ancak insan haklari
sikayetlerinin ¢dziimiinde alternatif uyusmazlik ¢oziim yontemlerinin kullanimi literatiirde

heniiz kayda deger ilgi gébrmemis bir alandir.

Insan haklari uyusmazliklarinda alternatif uyusmazlik ¢dziim yontemlerine
basvurulmasi yargisal ¢oziimden daha genis ¢oziim saglayabilmektedir. Ancak alternatif
uyusmazlik ¢oziim yontemlerine basvurmanin zorunluluk mu goniilliiliik mii teskil ettigi
tartisilmas1 gereken sorulardan biridir. Bu ydnteme hangi uyusmazliklarda basvurulmasi
gerektigi tartigmasi gereken sorulardan bir digerini olusturabilmektedir. Avrupa Konseyinin
Kadimlara Yénelik Siddet ve Aile I¢i Siddetin Onlenmesine Bunlarla Miicadeleye Iliskin
Sozlesmesi taraflar arasindaki gii¢c dengesizliklerinin adil olmayan bir siire¢ teskil edebilecegi
gerekgesi ile zorunlu arabuluculugu yasaklamaktadir. Insan haklar1 uyusmazliklarinda alternatif
uyusmazlik ¢oziim yoOntemlerine yonelik c¢ekinceli bir yaklasim bulunsa da yargi
makamlarindaki is yiikii, adalete erisimde yasanan aksakliklar, hak ihlallerinin telafi imkaninin
bulunmasi goz 6niinde bulundurularak ulusal insan haklar1 kurumlar1 araciligiyla insan haklari
uyusmazliklarinda alternatif uyusmazlik ¢6ziim yoOntemlerinin  kurumsallastirilmasi

gerekliligini ortaya koyan goriisler de bulunmaktadir.

Ancak uluslararasi anlamda diger alanlara gérece az ¢alisilmis olan bu konu hakkinda
ozel olarak ulusal hukuk diizenindeki uygulamalar1 ele alan bir ¢aligma halihazirda
bulunmamaktadir. Bu sebeple bu g¢alismada ulusal insan haklar1 kurumlarinin alternatif
uyusmazlik ¢6ziim yontemlerinin uygulanmasindaki rolii, farkli iilke uygulamalarinin ele
alinmasi, uyusmazliklarin ¢éziimiinde gz 6niinde bulundurulmasi gereken usul ve esaslarin ele

alinmasi planlanmaktadir.

Bu alanin uygulanmasina iligkin resmi ortaya koymak adina farkli ulusal insan haklar
kurumlar1 6rneklerinin (Avusturalya Insan Haklar1 Komisyonu, Bosna Hersek insan Haklari
Ombudsmani, Kanada insan Haklar1 Komisyonu, Yeni Zelanda Insan Haklar1 Komisyonu vb.)
caligmalari incelenecektir. Bu inceleme kurumlarin web sitelerindeki kaynaklar, yillik raporlari,
ilgili mevzuatlarindan istifade edilerek yapilacaktir. Ayni zamanda ulusal insan haklari
kurumlar1 tanimi genis tutularak akredite edilen esitlik kurumlarmin da iyi uygulama

orneklerinden faydalanilmasi planlanmaktadir. Ulusal 6lgekte ise uzlagma yetkisine sahip
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Tiirkiye Insan Haklar1 ve Esitlik Kurumunun sikdyet inceleme usuliinde uzlasma deneyimi

mercek altina alinacaktir.

Calismada, “insan haklart wyusmazliklarinda alternatif uyusmazik yontemlerine
basvurulmalt midwr?” , “alternatif uyusmazlik yontemlerinin basvurulmasinin avantajli ve
dezavantajli yonleri neler olabilir?”, “farkl iilkelerde gorev yapan ulusal insan haklari
kurumlarimin  uygulamalart nelerdir”, “Tiirkive Insan Haklari ve Egitlik Kurumunun
uyusmazliklarin - ¢oziimiinde uzlagma miiessesinin uygulamasi nasil tesis edilmelidir”
sorularmin cevaplanmasi planlanmakta ve calismanin sonu¢ bdliimiiniin bu cevaplarla

sekillendirilmesi planlanmaktadir.

Anahtar Kelimeler: Ulusal insan haklar: kurumlari, alternatif uyusmazlik ¢oziim yontemleri,

yart yargisal yetki, Tiirkiye Insan Haklar ve Esitlik Kurumu
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NATIONAL HUMAN RIGHTS INSTITUTIONS AND ALTERNATIVE
DISPUTE RESOLUTION METHODS: HUMAN RIGHTS AND EQUALITY
INSTITUTION OF TURKIYE

ABSTRACT

National human rights institutions are permanent and independent bodies established to
promote and protect human rights. The basic principles for these institutions were set out at a
workshop on national human rights institutions organised by the United Nations in Paris in
1991. The basic principles set out at the workshop addressed the status and composition of the
institutions, the derivation of their powers and duties from a constitutional and legal text, and
the fact that they should be institutions specifically authorised to protect and promote human
rights. These basic principles were also adopted at the 1993 Vienna Conference on Human
Rights under the name of the Paris Principles. There are currently different types of models of
national human rights institutions (national human rights commissions, ombudsman offices,
hybrid institutions, etc.). Depending on the needs and administrative structure of countries,

there may be more than one national institution at the national level.

The Paris Principles also include the mandate of national human rights institutions. It is

regulated that national human rights institutions may receive applications on a discretionary
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basis. In this context, it is possible for national human rights institutions to have quasi-judicial
powers on a discretionary basis in accordance with the Paris Principles. In addition, according
to the Global Network of National Human Rights Institutions, institutions authorised to receive
applications and make decisions on alleged human rights violations should have the necessary
functions and powers to adequately fulfil their mandate. These powers include the ability to
resolve complaints amicably and confidentially through an alternative dispute resolution
process. The 2008 Nairobi Declaration recommends that national human rights institutions
alleviate the current caseload of the courts by resolving cases through conciliation and

mediation, and informal legal redress mechanisms through conciliation or binding judgements.

Alternative dispute resolution methods is an umbrella term covering a wide range of
processes (conciliation, mediation, conciliation) designed to resolve a dispute or complaint. It
has recently been observed that alternative dispute resolution methods have been encouraged
by developing standards for alternative dispute resolution methods. However, the use of
alternative dispute resolution methods in the resolution of human rights complaints is an area

that has not yet received significant attention in the literature.

The use of alternative dispute resolution methods in human rights disputes may provide
a broader solution than judicial settlement. However, whether resorting to alternative dispute
resolution methods is obligatory or voluntary is one of the questions to be discussed. In which
disputes this method should be applied may constitute another question to be discussed. The
Council of Europe Convention on Preventing and Combating Violence against Women and
Domestic Violence prohibits compulsory mediation on the grounds that power imbalances
between the parties may constitute an unfair process. Although there is a cautious approach
towards alternative dispute resolution methods in human rights disputes, there are also opinions
that suggest the necessity of institutionalising alternative dispute resolution methods in human
rights disputes through national human rights institutions, taking into account the workload in

judicial authorities and the problems experienced in access to justice.

However, there is currently no study that specifically addresses the practices in the
national legal order on this subject, which is relatively less studied internationally compared to
other fields. For this reason, in this study, it is planned to discuss the role of national human
rights institutions in the implementation of alternative dispute resolution methods, the practices
of different countries, and the procedures and principles to be considered in the resolution of

disputes.
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The work of different national human rights institutions (Australian Human Rights
Commission, Bosnia and Herzegovina Human Rights Ombudsman, Canadian Human Rights
Commission, New Zealand Human Rights Commission, etc.) will be examined in order to
present a picture of the implementation of this field. This examination will be made by making
use of the resources on the websites of the institutions, their annual reports and relevant
legislation. At the same time, it is planned to benefit from the good practice examples of
accredited equality institutions by broadening the definition of national human rights
institutions. On a national scale, the experience of the Human Rights and Equality Institution
of Tirkiye, which has the authority to conciliate, in the complaint review procedure will be

scrutinised.

In the study, it is planned to answer the questions “should alternative dispute resolution
methods be used in human rights disputes?”, “what are the advantageous and disadvantageous
aspects of using alternative dispute resolution methods?”, “what are the practices of national
human rights institutions in different countries”, “how should the implementation of the
reconciliation institution in the resolution of disputes of the Human Rights and Equality
Institution of Turkey be established” and the conclusion of the study is planned to be shaped by

these answers.

Keywords: National human rights institutions, alternative dispute resolution methods, quasi-

Jjudicial authority, Human Rights and Equality Institution of Tiirkiye
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ULUSAL ONLEME MEKANIZMASI OLARAK TiHEK’IN iISKENCE VE
KOTU MUAMELENIN ONLENMESINDEKI ROLU

Merve SISLI

Tiirkiye Insan Haklar1 ve Esitlik Kurumu
Insan Haklar1 ve Esitlik Uzmam
ORCID: 0000-0002-6463-4454

mervesisli@hotmail.com

OZET

Iskence ve kotii muamele yasag, uluslararasi insan haklari hukuku kapsaminda jus
cogens niteliginde, mutlak bir yasaktir. Ikinci Diinya Savasi’nin ardindan, insan haklarinm
korunmasi ve gelistirilmesi uluslararasi toplumun temel amaclarindan biri haline gelmis, bu
dogrultuda igskence ve kotii muamelenin Onlenmesi ¢abalart da hiz kazanmistir. 1948 tarihli
Insan Haklar1 Evrensel Beyannamesi ve 1966 tarihli Medeni ve Siyasi Haklar Sézlesmesi ile
mutlak iskence ve kotii muamele yasagi glivence altina alinmis; ayrica miinhasiran iskence ve
k&tii muameleye karsi miicadeleyi hedefleyen BM Iskence ve Diger Zalimane, Insanlikdisi veya
Asagilayict Muamele veya Cezaya Kars1t Sozlesme 1984 yilinda kabul edilmistir. Bununla
beraber, diinyanin her yerinde devletler iskence ve kotii muameleyi 6nleme, yasaklama ve
cezalandirma yiikiimliiliiklerini yerine getirmekten kacinmis ve iskenceyi Onleyici etkili
onlemler ulusal diizeyde yeterince uygulanamamistir. Bu nedenle de yeni bir yaklagim
benimsenmesi ihtiyaci dogmustur. ilerleyen siirecte; iskence ve kotii muamele meydana
gelmeden Once harekete gecilmesi ve iskencenin gerceklesme riskinin en yiiksek oldugu,
kamusal denetimden uzak alikonulma yerlerinde diizenli olarak incelemeler yapilmasi ve
bilhassa iskence riski altinda olan 6zgiirliigiinden mahrum birakilan kisilerin korunmasi yoluyla
iskence ve kotii muameleyle daha etkin bir sekilde miicadele edilebilecegine yonelik diisiinceler
agirlik kazanmistir. Bu dogrultuda, iskence ve kotli muamelenin 6nlenmesi amaciyla, kisilerin
ozgiirligiinden mahrum birakildig: yerlere, ulusal ve uluslararas1 bagimsiz organlarca diizenli
ziyaretler gergeklestirilmesini éngéren BM Iskence ve Diger Zalimane, insanlikdisi veya
Asagilayict Muameleye veya Cezaya Kars1 Sézlesme’ye Ek Ihtiyari Protokol (OPCAT) 2006
yilinda kabul edilmistir.

OPCAT, Taraf Devletlere, iskence ve kotii muamelenin 6nlenmesi ve 6zgiirliigiinden

mahrum birakilanlarin  korunmasini saglamak amaciyla, Protokol kapsaminda kurulan
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Iskencenin Onlenmesi Alt Komitesi’nin alikonulma yerlerine ziyaret gerceklestirmesini kabul
etmesinin yani sira alikonulma yerlerine diizenli ziyaretler gerceklestirecek bagimsiz bir ulusal
organ —Ulusal Onleme Mekanizmasi- idame etme, atama veya kurma yiikiimliiliigii de
getirmistir. Boylelikle Ulusal Onleme Mekanizmalari, iskence ve koti muamelenin
onlenmesinde, hem ulusal hem de uluslararasi 6lgekte, en 6nemli aktdrlerden biri olarak 6n

plana ¢ikmaya baslamistir.

Tiirkiye, 14/9/2005 tarihinde OPCAT’i imzalamistir. OPCAT, 2011 yilinda
onaylanarak yiiriirlige girmis ve Tiirkiye agisindan baglayicilik kazanmistir. Onaylama
stirecinin ardindan 9/12/2013 tarihli ve 2013/5711 sayili Bakanlar Kurulu Karar ile miilga
Tiirkiye Insan Haklari Kurumu, Ulusal Onleme Mekanizmas1 olarak tayin edilmis ve bu karar

28 Ocak 2014 tarihli ve 28896 sayil1 Resmi Gazete ’de yayimlanarak yiiriirliige girmistir.

20/6/2016 tarih ve 6701 sayih Tiirkiye Insan Haklar1 ve Esitlik Kurumu (TIHEK)
Kanunu’nun kabul edilmesiyle beraber Tiirkiye Insan Haklar1 Kurumu ilga edilmistir. 6701
sayili Kanun ile TIHEK’in OPCAT c¢ercevesinde Ulusal Onleme Mekanizmasi olarak gorev
yapacag hilkkme baglanmistir. Boylelikle Ulusal Onleme Mekanizmasi, Kurumun ii¢ temel
islevinden biri olarak belirlenmistir. 6701 sayili Kanun’un 2/1-k maddesi Ulusal Onleme
Mekanizmasim “Iskenceye ve Diger Zalimane, Gayriinsani veya Kiigiiltiicii Muamele veya
Cezaya Kars1 Birlesmis Milletler Sozlesmesine Ek Ihtiyari Protokol hiikiimleri ¢ergevesinde
kisilerin o6zgiirliklerinden yoksun birakildig1 yerlere diizenli ziyaretler yapmak {izere

olusturulan sistem” olarak tanimlamustir.

2017 yilinda Kurumun karar verme organi olan Insan Haklar1 ve Esitlik Kurulu’nun
atanmasiyla birlikte Kurum operasyonel hale gelmis ve Ulusal Onleme Mekanizmas1 olarak

faaliyetlerine baglamistir.

Bu ¢alisma kapsaminda, Ulusal Onleme Mekanizmasi olarak TIHEK Kanunu’nun ve
faaliyetlerinin OPCAT hiikiimleri ile uygunlugu degerlendirilerek TIHEK’in Tiirkiye nin
iskence ve kotii muamelenin 6nlenmesi cabasindaki rolii ele alinmaktadir. TIHEK’in Ulusal
Onleme Mekanizmas1 olarak iskence ve kotii muamelenin dnlenmesinde nemli bir rol

iistlendigi, ancak giiclendirilmesi gereken yonleri oldugu degerlendirilmektedir.

Anahtar Kelimeler: Iskence ve kotii muamele yasagi, ulusal énleme mekanizmasi, TIHEK

*
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THE ROLE OF HREIT AS NATIONAL PREVENTIVE MECHANISM IN
PREVENTING TORTURE AND ILL TREATMENT

ABSTRACT

The prohibition of torture and ill-treatment is an absolute prohibition and accepted as
jus cogens, within the scope of international human rights law. After the Second World War,
the protection and promotion of human rights became one of the main goals of the international
community, and efforts to prevent torture and ill-treatment accelerated accordingly. The
absolute prohibition of torture and ill-treatment was guaranteed by the Universal Declaration
of Human Rights of 1948 and the Covenant on Civil and Political Rights of 1966. Additionally,
the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, which specifically aims to combat torture and ill-treatment, was adopted in 1984.
However, states all over the world have avoided fulfilling their obligations to prevent, prohibit
and punish torture and ill-treatment, and effective measures to prevent torture have not been
adequately implemented at the national level. Therefore, the need to adopt a new approach
arose. Thereafter, opinions that torture and ill-treatment can be combated more effectively by
taking action before torture and ill-treatment occur, by carrying out regular inspections in places
of detention where away from public supervision and the risk of torture occurring is highest,
and by protecting persons deprived of their liberty, especially those at risk of torture has gained
weight. In this regard, the Optional Protocol to the UN Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT), which provides for regular
visits by national and international independent bodies to places where people are deprived of

their liberty, in order to prevent torture and ill-treatment, was adopted in 2006.

OPCAT requires States Parties to recognize to powers of the Sub-Committee for the
Prevention of Torture, which is established under the Protocol, to visit places of detention, as
well as to maintain, appoint or establish an independent national body - the National Preventive
Mechanism - that will carry out regular visits to places of detention, in order to prevent torture
and ill-treatment and to protect those deprived of their liberty. Thus, National Preventive
Mechanisms have come to the fore as one of the most important actors in the prevention of

torture and ill-treatment, both on a national and international scale.

Tiirkiye signed OPCAT on 14/9/2005. OPCAT was approved and entered into force in
2011 and became binding for Tiirkiye. Following the approval process, the abolished Human
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Rights Institution of Tiirkiye was appointed as the National Preventive Mechanism by the
Decision of the Council of Ministers dated 9/12/2013 and numbered 2013/5711, and this
decision entered into force by being published in the Official Gazette dated 28 January 2014
and numbered 28896.

With the adoption of the Human Rights and Equality Institution of Tiirkiye (HREIT)
Law No. 6701 dated 20/6/2016, the Human Rights Institution of Tiirkiye was abolished. Law
No. 6701 stipulates that HREIT would serve as the National Preventive Mechanism within the
framework of OPCAT. Thus, the National Preventive Mechanism has been determined as one
of the three basic functions of the Institution. Article 2/1-k of Law No. 6701 defines the national
preventive mechanism as "the system established to make regular visits to places where persons
are deprived of their liberty within the framework of the provisions of the Optional Protocol to
the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading

Treatment or Punishment".

With the appointment of the Human Rights and Equality Board members, the decision-
making body of the Institution, in 2017, the Institution became operational and started its

activities as the National Preventive Mechanism.

Within the scope of this study, the compliance of the HREIT Law and its activities as
the National Preventive Mechanism with the provisions of OPCAT is evaluated and the role of
HREIT in Tiirkiye’s effort to prevent torture and ill-treatment is discussed. It is evaluated that
HREIT, as the National Prevention Mechanism, plays an important role in preventing torture

and ill-treatment, but there are aspects that need to be strengthened.

Keywords: Prohobition of torture and ill treatment, national preventive mechanism, HREIT
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OZET

Ombudsmanlik kurumlar1 1960’11 yillardan itibaren Avrupa genelinde kurumsallagmus,
temel hak ve hiirriyetlerin korunmasi ve gelistirilmesi misyonunu iistlenmislerdir.
Ombudsmanlik kurumlar1 genel olarak parlamento tarafindan segilen “ombudsman”
bagkanliginda orgiitlenmekte, geleneksel kamusal yapilara gore daha az kurumsal hiyerarsi
icermektedir. Bununla birlikte farkli tlkelerde ombudsmanlik kurumlarinin incinebilir
gruplarin insan haklar1 sorunlar1 ile ilgili gorevlendirdikleri 6zel birimler olusturdugu
gozlenmektedir. Bagimsiz insan haklart minimum standardini diizenleyen uluslararasi belge
olan Paris Prensipleri’nde ifade edildigi lizere ulusal insan haklar1 koruma miiesseseleri devletin
isleyisinde, mevzuatta ve uygulamada ortaya ¢ikan insan haklari ihlallerini raporlagtirmalidir.

Prensiplere gore incinebilir gruplarin haklari ile ilgili ¢alisma gruplari olusturulabilir.

Insan haklar1 ihlalleri en fazla ¢ocuklara zarar verdigi icin pek ¢ok iilkede ¢ocuk haklar1
ile ilgili sikayetleri inceleyen 6zel birim kurulmustur. Fransa, Ispanya, Norveg, Avusturya,
Hollanda ombudsmanliklarinda ¢ocuk haklari ihlalleri hakkinda sikayetlerin incelenmesi i¢in
cocuk haklar1 birimleri olusturulmustur. Cocuk haklarina iligkin sikdyet bagvurularinin
incelenmesine iliskin 6zel usuller belirlenmis, yillik raporlarda ¢ocuk haklarina iliskin 6zel yer
almistir. Tiirk ombudsmanliginda ise kamu bas denetgisi, kamu denetgilerinden birisini kadin
ve ¢ocuk haklarindan sorumlu olarak goérevlendirmek zorundadir. Ancak kadin ve ¢ocuk haklari
ile gorevlendirilen kamu denetgisi bagka pek ¢ok konu ile ilgili sikayetleri incelemektedir. Bu
sebeple 6zel bir birim olarak adlandirilamaz. Ayrica Kurum kanununda ¢ocuk haklarina iliskin
bagvurularin incelenme usuliine iligkin 6zel usul bulunmamaktadir. Bunun yani sira, sosyolojik
ihtiyaglara gére ombudsmanlara 6zel gérevler yiiklendigi &rnekler goriilmektedir. Ornegin
Avustuya’da sistematik olarak yasanan c¢ocuk istismari sebebiyle magdur olan kisilerin

haklarinin telafi edilmesi hususunda Cocuk Evleri Magdurlarina Yonelik Emeklilik Yasasi
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(Heimopferrentengesetz) diizenlenmistir. Bu yasa kapsaminda Avusturya Ombudsmanligi
bilinyesinde bir “Emeklilik Komisyonu” kurulmustur. Emeklilik talepleri reddedilen kisiler bu
komisyona bagvurma hakkina sahiptir. Bagvurular komisyon tarafindan incelenerek
Ombudsmana gonderilmekte, ombudsman ofisi gerekli gordiigiinde ilgili kurumlara tavsiye

karar1 verebilmektedir.

Hollanda ombudsmanliginda ise 2011 yilinda kabul edilen Gaziler Yasasi’na gore
(Veteranwet) bir ombudsman gazilerin ¢ikarlarin1 korumakla sorumludur. 103.000 gazi bulunan
Hollanda’da gazilerin haklarinin korunmasi énemli goriilmiis, bdylelikle gazilerin haklarinin
korunmasina amaciyla ombudsmanlikta 6zel bir birim kurulmustur. Bu baglamda Hollanda
Ombudsmanligt  Gaziler Yasasi kapsaminda olusturulan siirecin takibi, gazilerin
bilgilendirilmesi gorevlerini ifa etmekte, kamu kurumlar ile gaziler arasinda bir koprii vazifesi

gormektedir.

Idarelerin her tiirlii islem ve eylemlerini insan haklar1 ve hakkaniyet perspektifinden
izlemesi, degerlendirmesi ve raporlamasi beklenen ombudsmanlik kurumuna bagvuru
iicretsizdir. Bu itibarla 6zellikle insan haklari ihlallerinden daha fazla etkilenecek kisilerden
gelen sikayetleri incelemekle gorevli 6zel birimler olusturulmasi kurumun amacinin
gerceklesmesine hizmet etmektedir. Farkli kamu hizmeti yliriiten idari merciler zaman zaman
icrai alanlarindaki normatif diizenlemelere bagli kalmakla insan haklarinin gereklerini ihmal
edebilmektedir. Ombudsmanlarin raporlar1 ve tavsiye kararlar1 incinebilir gruplara dair islem
yetkisi olan idari mercilerin insan haklarmin gerekleriyle islem tesis etmeleri gerektigini
hatirlatmaktadir. Ombudsmanlik kurumlarinda 6zel birimler olusturmak suretiyle insan haklari
ihlallerine maruz kalan incinebilir gruplarin korunmasinda daha aktif rol iistlenmektedir.

Boylelikle insan haklarini korumanin yaninda insan haklarinin gelismesi saglanmaktadir.

Anahtar Kelimeler: Ombudsman, Kamu Denetciligi Kurumu, ¢ocuk ombudsmani, gaziler

ombudsmani, insan haklarinin korunmasi ve gelistirilmesi

*
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A STUDY ON SPECIAL OMBUDSMAN UNITS FOR VULNERABLE GROUPS
WITH CURRENT EXAMPLES FROM EUROPE

ABSTRACT

Ombudsman institutions have been institutionalized throughout Europe since the 1960s
and have undertaken the mission of defending and promoting fundamental rights and liberties.
Ombudsman institutions are generally organized under the leadership of an "ombudsman"
elected by the parliament, and they contain less institutional hierarchy than traditional public
institutes. However, it is observed that in different countries, ombudsman institutions have
established special units assigned to deal with human rights problems of vulnerable groups. As
stated in the Paris Principles, the international document that set out the minimum standart of
independent human rights institutions, national human rights protection institutions should
report human rights violations that occur in the functioning of the state, legislation and practice.

To the Principles, working groups on rights of vulnerable goups can be institutionalized.

Since violations of human rights harm children most, in many countries, special units
are established to examine complaints about children's rights. Children's rights units are
established in the ombudsman institutions of France, Spain, Norway, Austria and the
Netherlands to look at complaints about child rights violations. Special procedures are
determined for the examination of complaints about children's rights, and the annual reports
include special chapters for children's rights. In the Turkish ombudsman, the chief ombudsman
must appoint one of the ombudsmen to be responsible for women and children's rights.
However, the ombudsman assigned to women's and children's rights examines complaints
regarding many other issues. For this reason, it cannot be called a special unit. In addition, there
is no special procedure for exemination of complaints about childeren’s rights in the Institution
law. Furthermore, in some countries ombudsman institution is delegeted special missions
according to sociological needs. For example, in Austria, the Pension Law for Victims of
Children's Homes (Heimopferrentengesetz) was prepared to compensate the rights of people
who were victims of systematic child abuse. According to the law, a "Pension Commission" is
established within the Austrian Ombudsman Institutiton. People whose retirement requests are
rejected have the right to apply to this commission. Applications are examined by the
commission and sent to the Chief Ombudsman, and the ombudsman office can make

recommendations to the relevant institutions when deemed necessary.
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In the Dutch Ombudsman Institution, according to the Veterans Act (Veteranwet)
adopted in 2011, an ombudsman is responsible for safeguarding the interests of veterans. In the
Netherlands, where there are 103,000 veterans, protecting the rights of veterans is considered
important, so a special unit is established in the ombudsman institution to protect the rights of
veterans. In this context, the Dutch Ombudsman performs the duties of monitoring the process
established within the scope of the Veterans Act, informing veterans, and serves as a bridge

between public institutions and veterans.

Application to the ombudsman institution, which is expected to monitor, evaluate and
report all acts and actions of administrations from the perspective of human rights and equity,
is free of charge. In this respect, the establishment of special units tasked with examining
complaints from people who are more affected by human rights violations serves to realize the
purpose of the institution. Administrative authorities carrying out different public services may
sometimes neglect the requirements of human rights by adhering to normative regulations in
their executive department. Ombudsmen's reports and recommendations remind them that
administrative authorities must take action in accordance with the requirements of human
rights. Ombudsmen take a more active role in protecting vulnerable groups exposed to human
rights violations by establishing special units. In this way, in addition to protecting human

rights, the promoting of human rights is ensured.

Keywords: Ombudsman, Turkish Ombudsman, children ombudsman, veteran ombudsman,

protecting and promoting human rights
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BUNYESINDEKI AKREDITASYON ALT KOMITESI (SCA) TARAFINDAN

YAYIMLANAN 2022-2023 YILLARINA AIT RAPORLARA GORE ULUSAL

INSAN HAKLARI KURUMLARININ AKREDITASYON SURECINDE ONE
CIKAN TEMEL SORUNLAR

Ars. Gor. Dr. Bekir Fatih BILGI

Afyon Kocatepe Universitesi Hukuk Fakiiltesi
Genel Kamu Hukuku Ana Bilim Dali
ORCID: 0000-0002-5752-2024
bekirfatihbilgi@gmail.com

OZET

Ulusal Insan Haklar1 Kurumlar1 (UIHK/ NHRIs), hukuki dayanak ve hukuku uygulama
yoniinden, Paris Prensiplerine uyum derecesine gore akreditasyon siirecinde
degerlendirilmektedir. Bu degerlendirmeyi yapmaya Ulusal Insan Haklari Kurumlari Kiiresel
Ittifaki (GANHRI) biinyesindeki Akreditasyon Alt Komitesi (SCA) yetkilidir. Giiniimiizde
akreditasyon i¢in basvuran UTHK acisindan gegerli iki tiir seviye vardir. Bunlar; Paris Ilkelerine
tam uyum i¢inde olmay1 ifade eden “A” statiisii ile Paris Prensiplerine kismen uyumlu olmay1
ifade eden “B” statiisiidiir. Paris Prensiplerine uyumda yasanan degisiklige gére UIHK nin
statiilerinin olumlu ya da olumsuz yénde degistirilmesi miimkiin olup, bu durum UIHK’nin
insan haklarini saglama yoniinde siirekli ¢alismasini ve gelismesini zorunlu tutmaktadir. 2022
yilinda basvurusu kabul edilen ve “B” statiisiinii kazanan TIHEK (HREIT)’in de aralarinda
bulundugu akredite olmus UTHK nin sayis1 Nisan 2023 tarihi itibariyle 130’dur.

“A” statiisiindeki UIHK; oy kullanma yetkisine haiz olup ulusal kurumlarin uluslararasi
ve bolgesel calismalarina ve toplantilarina tam olarak katilabilir. Ayrica bu kurumlar,
Uluslararast Koordinasyon Komitesi (ICC) biinyesindeki Biiro ile bu Biironun kurdugu
herhangi bir alt komitede gorev alabilirler. Yine bu kurumlar BM Insan Haklar1 Konseyi'nin
oturumlarina katilabilir, herhangi bir giindem maddesinde s6z alabilir, belge sunabilir ve ayr1
oturumlarda yer alabilirler. Bu kurumlarin giiniimiizdeki sayist 88’dir. “A” statiisiindeki
UIHK’nimn uluslararas1 alandaki etkinlik diizeyleri ve mesruiyetleri yiiksektir. Ancak “A”

statiisiine sahip olmak UIHK ’nin insan haklari alaninda tiim yiikiimliiliiklerini yerine getirdigi
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anlamma gelmemektedir. “A” statiisiine sahip olanlar1 da dahil olmak iizere tiim UIHK'nimn;
Paris Ilkeleri gercevesinde ve daha nce SCA tarafindan yapilan tavsiyeler dogrultusunda insan
haklar1 alaninda stirekli iyilestirme g¢abalarimi siirdiirmeleri, etkinlik ve bagimsizliklarin

artirmak i¢in gerekli adimlari atarak miilkemmel bir diizeye yaklagsmalar1 beklenmektedir.

“B” statiisiindeki UIHK; diger UIHK’nmn uluslararasi ve bolgesel toplantilarina
gozlemci olarak katilabilir. Ancak bunlar, Biiro veya onun alt komitelerinde oy kullanamaz veya
gbrev alamazlar. Yine bu kurumlar, giindem maddeleri kapsaminda s6z alip BM Insan Haklari
Konseyi’ne belge sunamazlar. Bununla birlikte BM Organlarina ve Insan Haklar1 Konseyi’nin
Evrensel Periyodik Inceleme Mekanizmasma (EPIM) paralel raporlar sunma imkanina
sahiptirler. Kisacas1 “B” statiisiindeki UIHK nin, “A” statiisiindeki UIHK 'na gore uluslararasi
alandaki etkinlik diizeyleri ve mesruiyetleri daha diistiktiir. Bu kurumlarin glinlimiizdeki sayisi
32°dir. “A” ve “B” statiisiiniin haricinde, giliniimiizde kullanilmayan ancak Ekim 2007
tarihinden once akredite edilmis UIHK icin kullanilan “C” statiisiine sahip 10 kurum daha

vardir.

UIHK arasindaki statii farki; hem dinamik nitelikteki insan haklarinin kapsammin
cizilmesinde, hem de devletlerin ulusal ve uluslararasi mesruiyet zeminlerinin giiglenmesinde
belirleyici olabilmektedir. Dolayisiyla ulusal insan haklar1 kurumlarmin statii farkinin
belirlenmesinde hangi hususlarin dikkate alindig1 ortaya konulmalidir. Calisma kapsaminda bu
hususlar, 2022-2023 yillarina ait SCA tarafindan diizenlenen raporlara gore ortaya konulmaya
calisilmistir. Raporlarda, dzellikle akredite olmak igin bagvuran UTHK *nin agirlikli olarak hangi
sartlar1 saglamada eksiklikler yasadigi ve bu eksikliklerden hangilerinin akreditasyon siirecinde

statli diizeyini daha cok etkileyebilecegi tespit edilmeye calisiimigtir.

Paris llkeleri, UITHK’nin GANHRI tarafindan akredite edilebilecegi alt1 ana kritere
odaklanmaktadir. Bunlar; evrensel insan haklari normlarina ve standartlarina dayanan genis bir
yetki, 6zerklik, bagimsizligin kanun veya anayasayla gilivence altina alinmasi, ¢ogulculuk,

amaca uygun yeterli kaynaklar, amaca uygun yeterli sorusturma yetkisi seklinde siralanabilir.

UIHK nin kurumsal yapilanma agisindan uluslararas: standartlara uygunlugu seklinde
degerlendirilebilecek olan akreditasyon siirecinin, izlenen akreditasyon politikasina paralel
olarak ayrimci bir politik yonelime sahip oldugu yoniinde doktrinde elestiriler giindeme
gelebilmektedir. Bu yonden SCA tarafindan hazirlanan raporlarda ana kriterlere gore yapilan
degerlendirmelerin, UIHK ’nin akreditasyon siirecinde nasil somutlastigmin tespiti dnemli bir

sorundur.
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MAIN ISSUES STANDING OUT IN THE ACCREDITATION PROCESS OF
NATIONAL HUMAN RIGHTS INSTITUTIONS ACCORDING TO THE
REPORTS FOR 2022-2023 PUBLISHED BY THE SUB-COMMITTEE ON
ACCREDITATION (SCA) WITHIN THE GLOBAL ALLIANCE OF
NATIONAL HUMAN RIGHTS INSTITUTIONS (GANHRI)

ABSTRACT

National Human Rights Institutions (NHRIs) are evaluated during the accreditation
process according to the degree of compliance with the Paris Principles in terms of legal basis
and law enforcement. The Sub-committee on Accreditation (SCA) within the Global Alliance
of National Human Rights Institutions (GANHRI) is authorized to make this assessment. Today,
there are two types of levels valid for NHRIs applying for accreditation. One of them is "A"
status, which indicates full compliance with the Paris Principles, and the other one is "B" status,
which indicates partial compliance with the Paris Principles. It is possible to change the statutes
of the NHRIs in a positive or negative way, depending on the change in compliance with the
Paris Principles, and this necessitates the continuous work and development of the NHRIs in
ensuring human rights. The number of accredited NHRIs, including HREIT (TIHEK) whose
application was accepted in 2022 and gained "B" status, is 130 as of April 2023.

NHRIs with “A” status; has the right to vote and can fully participate in international
and regional work and meetings of national institutions. In addition, these institutions may serve
in the Bureau within the International Coordination Committee (ICC) and in any sub-committee
established by this Bureau. Furthermore, these institutions can participate in the sessions of the
UN Human Rights Council, take the floor on any agenda item, present documents and take part
in separate sessions. The current number of these institutions is 88. The "A" status NHRIs has
a high level of effectiveness and legitimacy in the international arena. However, having "A"
status does not mean that NHRIs fulfills all its obligations in the field of human rights. All

NHRIs, including those with “A” status; They are expected to continue their continuous
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improvement efforts in the field of human rights within the framework of the Paris Principles
and in line with the recommendations previously made by the SCA, and to approach an

excellent level by taking the necessary steps to increase their effectiveness and independence.

NHRIs with “B” status; may participate in international and regional meetings of other
NHRIs as observers. However, they may not vote or serve on the Bureau or its sub-committees.
Furthermore, these institutions cannot take the floor within the scope of agenda items and
submit documents to the UN Human Rights Council. For all that, they have the opportunity to
submit parallel reports to the UN Bodies and the Universal Periodic Review (UPR) Mechanism
of the Human Rights Council. In short, the “B” status NHRIs has lower levels of effectiveness
and legitimacy in the international arena than the “A” status NHRIs. The current number of
these institutions is 32. Apart from “A” and “B” status, there are 10 more institutions with “C”

status, which is not used today but was used for NHRIs accredited before October 2007.

The difference in status between NHRIs; It can be decisive both in drawing the scope of
dynamic human rights and in strengthening the national and international legitimacy grounds
of states. Therefore, it should be revealed what issues are taken into account in determining the
difference in status of national human rights institutions. Within the scope of the study, these
issues were tried to be revealed according to the reports prepared by SCA for the years 2022-
2023. In the reports, it was tried to determine which conditions the NHRIs, which applied for
accreditation, mainly experienced deficiencies in meeting and which of these deficiencies could

affect its status level more in the accreditation process.

The Paris Principles focus on six main criteria by which NHRIs can be accredited by
GANHRI. These can be listed as a broad authority based on universal human rights norms and
standards, autonomy, independence guaranteed by law or constitution, pluralism, adequate

resources suitable for the purpose, and adequate investigative authority appropriate for the
purpose.

Criticisms may be raised in the doctrine that the accreditation process, which can be
evaluated as NHRIs compliance with international standards in terms of institutional
structuring, has a discriminatory political orientation in parallel with the accreditation policy
followed. In this respect, it is an important problem to determine how the evaluations made
according to the main criteria in the reports prepared by SCA are embodied in the accreditation

process of NHRISs.
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OZET

Insan, yasami igin gerekli beslenme, barinma ve saglikli kalma gibi temel ihtiyaglarini
cevresel faktorler aracilifiyla gidermektedir. Bu nedenle saglikli bir dogal ¢evre, insan haklar1
tarafindan giivence altina alinmis insan onuruna yarasir bir yasam i¢in sarttir. Saglikli dogal
cevrenin insan haklariyla olan iligkisi, insan haklarinin ¢evresel bozulmalardan olumsuz

etkilenmesine yol agmaktadir.

Glinlimiizde tiim diinyay1 etkileyen en onemli ¢evre sorunlarindan biri olan iklim
degisikligi kiiresel ortalama sicakligin yiikselmesine ve ekstrem hava olaylarinin sayisinin ve
siddetinin artmasina neden olarak saglikli bir dogal ¢evrenin varligini tehdit etmekte ve insan
yasamini olumsuz etkilemektedir. Birlesmis Milletler iklim Degisikligi Cerceve Sozlesmesi ile
olusturulan uluslararasi iklim degisikligi rejimi de iklim degisikliginin insan yasamini tehdit
ettigini vurgulamaktadir. Nitekim iklim degisikliginden kaynaklanan olumsuzluklar, insanlarin
sagliklarin1 kaybetmelerine, yaralanmalarina ve hayatlarini kaybetmelerine yol agmaktadir. Bu
kosullar altinda, iklim degisikligi bir biitlin olarak insan haklarmin tamami olumsuz etkilese de
yasam hakki ve yagam hakkiyla baglantili saglik, beslenme, su ve sanitasyon ve barinma haklari
on plana ¢ikmaktadir. Ayrica iklim degisikliginden kaynaklanan olumsuzluklar toplumsal
yasamu etkileyerek, diigiik rakimli ada devletlerinin halklarinin ve yerlilerin kendi kaderini tayin

hakki ve gelisme hakki gibi kolektif haklardan yararlanmalarina da engel olmaktadir.

Iklim degisikliginin insan haklari {izerindeki olumsuz etkisi onu bir ¢evre sorunu
olmanin Gtesine tagiyarak insan haklart sorunu haline getirmektedir. Nitekim son on bes yil
icinde basta Birlesmis Milletler biinyesindeki insan haklarin1 koruma mekanizmalar1 olmak

tizere kiiresel, bolgesel ve ulusal insan haklarini koruma mekanizmalari iklim degisikliginin
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insan haklar iizerindeki etkisini izlemekte, raporlamakta ve tespit etmektedir. Bu ¢aligmada da
Ulusal insan Haklar1 Kurumlar1 Avrupa Agi (ENNHRI) nin ve Avrupa’daki ulusal insan haklart

kurumlarmin iklim degisikligi baglamindaki ¢aligmalar1 incelenmistir.

Calisma kapsaminda yapilabilecek ilk tespitlerden biri iklim degisikligi baglaminda en
aktif bolgesel aglardan birinin ENNHRI oldugudur. ENNHRI biinyesinde, Avrupa’daki ulusal
insan haklar1 kurumlar1 arasinda iklim degisikligine iliskin isbirligini ve deneyim paylasimini
artirmak igin, Iklim Cekirdek Grubu olusturulmustur. Grup on iiyeden olusmakla birlikte

Avrupa bolgesi disindan temsilciler de icermektedir.

ENNHRI’nin iklim degisikligine yonelik ¢aligmalarinin bir bolimii cogunlukla iklim
degisikligi ile miicadelede devletlerin sorumlulugu iizerinedir. Bu kapsamda ilk olarak 2021
yilinda “Avrupa Baglaminda iklim Degisikligi ve Insan Haklar1 Raporu”nu yayimlamistir. Dort
boliimden olusan raporda bolgesel insan haklar1 mahkemelerinin iklim davalarindaki egilimleri,
AIHM’de gériilmekte olan iklim davalar1 ve iklim degisikligi ile AIHS te yer alan haklar
arasindaki baglant: tartigilmaktadir. Ayrica on iki ENNHRI iiyesi ile IPCC, UNEP ve Iklim
Eylem Takipcisi’nden (Climate Action Tracker) alinan degerlendirmeler ¢ergevesinde ulusal
iklim politikalar1 insan haklar1 baglaminda ele alinmis ve sera gazi emisyonlarinin neden oldugu

zararin ATHS kapsaminda devletlere sorumluluk dogurup dogurmayacag: tartisilmistar.

ENNHRI, son yillarda iklim degisikligi baglaminda AIHM’e yapilan basvurulara
mahkeme dostu (amicus curiae) olarak iiciincii taraf miidahalesi sunmaktadir. Ornegin, Verein
Klima Seniorinnen Schweiz ve digerleri v. Isvigre davasina miidahil olarak iklim degisikliginin
yasam hakki icin bir tehdit olusturdugunu, devletlerin pozitif yiikiimliiliikleri geregince yasam
hakkin1 korumak icin iklim degisikligiyle miicadele etmesi gerektigini vurgulamis ve
Mahkemeyi devletlerin sera gazi emisyonlarini azaltarak yasam hakkini korumak konusunda

yiikiimlii oldugunu kabul etmeye davet etmistir.

Avrupa’daki ulusal insan haklar1 kurumlari iklim degisikliginin insan haklar1 iizerindeki
etkisi ¢esitli yollardan ele almaktadir. Bu yollardan ilki basvurulardir. Ulusal insan haklari
kurumlar iklim degisikligiyle ilgili yapilan bagvurulart insan haklar1 standartlar1 baglaminda
inceleyerek iklim degisikliginin insan haklarma olumsuz etkilerini, hiikiimetlerin iklim
degisikligi ile miicadele politikalarinin insan haklar1 standartlarina uygunlugunu ve iklim
degisikliginden orantisiz bi¢cimde etkilenen dezavantajli gruplari vurgulama imkani elde
etmektedir. Ornegin, hava kirliliginin saglik iizerindeki etkisine iliskin yapilan bir basvuru

kapsaminda Hirvatistan Ombudsmanligi, hava kirliliginin yagsam hakkini olumsuz etkiledigi
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ve dezavantajli konumda olan toplumsal gruplarin bu durumdan orantisiz bigimde etkilendigini

belirtmistir.

Avrupa’daki ulusal insan haklar1 kurumlari, tilkelerinin iklim politikalarinin hak temelli
olarak insa edilmesi i¢in izleme ve raporlama faaliyetlerinin sonucunda tavsiye
sunabilmektedir. Bu ¢er¢evede yenilebilir enerji, mali tesvik, ticaret anlagmalarinin emisyonlar
tizerindeki etkileri ve afetlere yonelik hazirliklar gibi teknik konularm yani sira iklim
politikalarina iligkin karar alma siire¢lerine halkin katilim1 ve bilgiye erisim gibi usuli haklara
iliskin tavsiyeler vermektedirler. Ornegin Macaristan Temel Haklar Komiseri yenilebilir enerji
teknolojilerinin finanse edilebilmesi i¢in s6z konusu teknolojik {irlinlere mali muafiyet
saglanmasin1 6nermis ve ¢evreyi kirleten katran kumunun miktarin1 artiracagi ve emisyon
hedeflerine ulasmay1 zorlastiracagi i¢in Kanada-Avrupa Ticaret Anlagmasini elestirmistir.
Hirvatistan Ombudsmanligi ise 2014 yilinda meydana gelen sel felaketine iliskin hazirladig:
raporda ulusal afet miidahale politikalarinda rehabilitasyonu, yeniden ingayi, bilgiye erisimi ve
hukuki danigmanligi temel alan hak temelli degisiklikler yapilmasi i¢in tavsiyelerde
bulunmustur. Bir bagka &rnekte ise Alman Insan Haklar1 Enstitiisii, Alman Ekonomik Isbirligi
ve Kalkinma Bakanligina iklim degisikligi politikalarinda insan haklarini temel alan bir

yaklagimin benimsenmesi i¢in diizenli olarak danismanlik yapmaktadir.

Son olarak Avrupa’daki ulusal insan haklar1 kurumlarmin iklim degisikliginin insan
haklar iizerindeki etkisine iligkin yiriittiigii caligmalarin bir boliimiinii kamusal farkindalig:
artirici galismalarin olusturdugu tespit edilmistir. Bu baglamda &rnegin Tiirkiye Insan Haklar
ve Esitlik Kurumu toplumsal farkindaligr artirmaya yonelik sempozyumlar diizenlemekte ve

bilgi notlar1 hazirlamaktadir.

Anahtar Kelimeler: /klim degisikligi, ulusal insan haklar: kurumlar,, ENNHRI

*
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NATIONAL HUMAN RIGHTS INSTITUTIONS IN ADDRESSING THE
IMPACT OF CLIMATE CHANGE ON HUMAN RIGHTS: THE CASE OF
ENNHRI AND NATIONAL HUMAN RIGHTS INSTITUTIONS IN EUROPE

ABSTRACT

Human beings fulfill their basic needs, such as nutrition, shelter, and good health,
through environmental factors. Therefore, a healthy natural environment is crucial for a life that
is worthy of human dignity and guaranteed by human rights. The connection between a healthy
natural environment and human rights means that environmental degradation has a negative

impact on human rights.

Climate change is a pressing global environmental issue that endangers the existence of
natural habitats and has a detrimental impact on human life by increasing the global average
temperature and the frequency and magnitude of severe weather events. The United Nations
Framework Convention on Climate Change recognises the threat climate change poses to
human existence. In fact, the harmful impact of climate change results in detrimental health
effects, injuries, and even fatalities for individuals. Although climate change negatively affects
all human rights, it particularly affects the rights to health, nutrition, water and sanitation and
shelter, which are closely related to the right to life. Furthermore, the negative effects of climate
change have a significant impact on social life. In this context, it prevents especially low-
altitude island states and indigenous peoples from exercising their collective rights, including

the right to self-determination and the right to development.

In the past fifteen years, various global, regional, and national human rights protection
mechanisms - particularly those within the United Nations - have monitored, reported on, and
identified the impact of climate change on human rights. This paper examines the efforts of the
European Network of National Human Rights Institutions (ENNHRI) and national human
rights institutions throughout Europe within the context of climate change. One of the initial
findings of the study is that ENNHRI is among the most active regional networks pertaining to
climate change. ENNHRI has formed a Climate Core Group to facilitate cooperation and

knowledge exchange on climate change among national human rights institutions in Europe.

ENNHRI focuses on the responsibility of states to combat climate change. It published
the comprehensive "Report on Climate Change and Human Rights in the European Context" in

2021, consisting of four parts discussing trends in regional human rights courts on climate cases,
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pending climate cases before the ECtHR, and the in relation between climate change and the
rights protected under the ECHR with in this scope. Moreover, twelve ENNHRI members,
along with evaluations from the IPCC, UNEP, and the Climate Action Tracker, analyzed
national climate policies in relation to human rights in the report. They explored the possibility

of state liability under the ECHR due to the damage caused by greenhouse gas emissions.

In recent years, ENNHRI intervenes in climate change litigation as amicus curiae. For
instance, as an amicus curiae in Verein Klima Seniorinnen Schweiz et al. v. Switzerland, it
emphasized that climate change threatens the right to life and that states have a duty to combat
climate change to protect this right and invited the ECtHR to recognize that states are obligated

to reduce greenhouse gas emissions to safeguard the right to life.

National human rights institutions in Europe address the impact of climate change on
human rights in a variety of ways. One of the ways is by examining complaints. By examining
climate change-related complaints within the framework of human rights standards, national
human rights institutions can spotlight the adverse effects of climate change on human rights,
the alignment of governmental policies aimed at combating climate change with human rights
norms, and the disproportionate impact of climate change on disadvantaged groups. For
instance, regarding the impact of air pollution on health, the Ombudswoman of Croatia stated
that air pollution has a negative effect on the right to life and disproportionately affects

disadvantaged social groups.

National human rights institutions in Europe can offer suggestions for developing their
countries' climate policies based on human rights principles through their monitoring and
reporting activities. In this framework, recommendations are provided on various technical
issues including renewable energy, financial incentives, the impacts of trade agreements on
emissions, disaster preparedness, procedural rights such as public participation in climate policy
decision-making processes, and access to information. For instance, the Commissioner for
Fundamental Rights of Hungary has recommended offering financial exemptions for
technological goods to finance renewable energy technologies. In addition, the Commissioner
criticized the Canada-Europe Trade Agreement, stating that it could exacerbate tar sands
pollution and make it more challenging to meet emission goals. The Ombudswoman of Croatia's
report on the 2014 floods recommended rights-based changes for national disaster response
policies centered on rehabilitation, reconstruction, access to information, and legal advice. In

another example, the German Institute for Human Rights regularly advises the German Ministry
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for Economic Cooperation and Development on a human rights-based approach to climate

change policy.

Finally, it has been determined that a component of the efforts undertaken by European
national human rights institutions regarding the effects of climate change on human rights
involves initiatives aimed at increasing public awareness. For instance, the Human Rights and
Equality Institution of Tiirkiye arranges symposiums and prepares informational materials to

heighten public awareness.

Keywords: climate change, national human rights institutions, ENNHRI
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YAPISAL VE SISTEMIK SORUNUN COZUMUNDE

INSAN HAKLARI TAZMINAT KOMIiSYONU
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OZET

Yargilamalarin uzun siirdiigli ve makul siirede sonuglanmadigi gerekgesiyle Avrupa
Insan Haklar1 Sozlesmesi’nin (AIHS) adil yargilanma hakki ve etkili basvuru hakkini koruyan
maddelerinin (6. ve 13. madde) ihlali iddiasiyla Avrupa Insan Haklar1 Mahkemesi (AIHM)
nezdinde Tiirkiye aleyhine ¢ok sayida bagvuru yapilmistir. AIHM, kendisine yapilan benzer
nitelikteki ¢ok sayida davada, aleyhine bagvuruda bulunulan ilgili devlette insan haklari ihlaline
yol acan yapisal ve sistemik bir sorunun varligini tespit etmesi halinde, pilot karar usuliinii
hayata gecirebilmektedir. ATHM, Tiirkiye aleyhine vermis oldugu ¢ok sayida ihlal kararindan
sonra Ummiihan Kaplan/Tiirkiye (24240/07, 20/3/2012) kararinda, daha &nce saptamis oldugu
uzun yargilama siiresine iliskin ihlallerin devam ettigini ve Tiirkiye’nin ulusal hukuk sistemi
icin hem yapisal hem de sistemik bir sorun tegkil etmeye devam ettigini ifade etmistir. Bunun
iizerine Mahkeme, benzer durumdaki ¢ok sayida bagvurunun halihazirda derdest oldugunu ve
bu duruma iliskin muhtemel ihlal bagvurularinin ve ihlallerin artabileceginden hareketle mevcut

davada pilot karar usuliinii uygulamistir.

Insan haklarinin korumasina iliskin saptanan bu aksakliklar1 ulusal hukuk diizeninde
cozlime kavugturmak ve ilgili pilot kararin gereklerini yerine getirmek tizere 6384 sayili Avrupa
Insan Haklari Mahkemesine Yapilmis Bazi Basvurularin Tazminat Odenmek Suretiyle
Coziimiine Dair Kanun 9 Ocak 2013 tarihinde Tiirkiye Biiyiik Millet Meclisi (TBMM)’nde
kabul edilerek yasalasmis ve Resmi Gazete’de 19 Ocak 2013 tarihinde yayimlanarak yiiriirlilk
kazanmistir. ATHM ne yapilmis bazi basvurularin tazminat ddenmek suretiyle ¢oziimiine dair
esas ve usullerin belirlendigi Kanun ile aym1 zamanda Adalet Bakanlig1 biinyesinde Insan
Haklar1 Tazminat Komisyonu kurulmustur. Komisyon, Adalet Bakani tarafindan atanan dort

hakim ile Hazine ve Maliye Bakani tarafindan atanacak bir kisi olmak iizere bes iiyeden
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olusmaktadir. Komisyon’un inceleme siireci ve uygulayacagi usul idari nitelikte olup kararlari
yargl denetimine tabidir. Komisyon’un kararlarina karsi, teblig tarihinden itibaren on bes giin

icinde Ankara Bolge Idare Mahkemesine itiraz edilebilmektedir.

Insan Haklar1 Tazminat Komisyonu’nun gérev alani, 23 Mart 2013 tarihinden 6nce,
yargilamalarinin makul siirede sonuglandirilmadig1 veya mahkeme kararlarinin geg ya da eksik
icra edildigi veya hi¢ icra edilmedigi iddiastyla AIHM’ne bagvuranlarm, Tazminat
Komisyonuna bagvurulmas: gerektiginden bahisle i¢ hukuk yollarinin tiiketilmemesi
gerekcesiyle verilecek kabul edilmezlik karari {izerine yapilacak bagvurulart kapsamaktadir.
6384 sayili Kanun’a eklenen Gegici 2. Madde ile Anayasa Mahkemesi’ne bireysel basvuruda
bulunanlar bakimindan da Komisyona basvuru imkani getirilmistir. Boylece Komisyonun
gorev alani, 1 Agustos 2018 tarihinden 6nce Anayasa Mahkemesi Oniinde “yargilamalarinin
makul slirede sonuclandirilmadigi veya mahkeme kararlarinin geg ya da eksik icra edildigi veya

hi¢ icra edilmedigi” iddiasiyla bekleyen derdest bagvurulari da kapsamina almistir.

Bununla birlikte uzun yargilamalardan kaynaklanan ihlal iddialarina iligkin ¢ok sayida
bagvuru yapilmasi lizerine Anayasa Mahkemesi 2022 yilinda Nevriye Kurug¢ (2021/58970,
5/7/2022) pilot kararin1 vermistir. Bu kararda Mahkeme, makul siirede yargilanma hakkinin
ihlali iddiastyla ilgili bagvuru yapilabilecek etkili bir yolun ihdas edilmesi gerektigi tespitini
yapmis ve tespit edilen yapisal sorunun ¢6ziimii icin TBMM’yi isaret etmistir. Nevriye Kurug
pilot kararmin yayimlanmasindan sonra 6384 sayili Kanun’un Gegici 2. Maddesinde degisiklik
yapilmustir. Bu degisiklik, 9 Mart 2023 tarihi itibariyla Anayasa Mahkemesi’nde derdest olan
makul siirede yargilanma hakki sikayetleri ile mahkeme kararlarinin geg icrasi, eksik icrasi veya
hi¢ icra edilmemesi sikayetlerine iligkin basvurularin da Tazminat Komisyonu tarafindan

incelenmesinin yolunu agmustir.

Anayasa Mahkemesi, 10 Ekim 2023 tarihinde Resmi Gazetede ilan ettigi Keser Altintag
(2023/18536, 25/7/2023) kararinda, makul siirede yargilanma hakkinin ihlal edildigi iddiasiyla
yapilan bireysel bagvurular: artik incelemeyecegini agiklamistir. Mahkeme, bir nevi “tazminat
mahkemesi” islevi gordiigiinii ve “55.000’den fazla ihlal kararindan sonra insan haklarinin
korunmasi ve gelistirilmesine artik bir katki saglamadigini” ifade etmistir. Bu dogrultuda 9 Mart
2023 tarihine kadar Anayasa Mahkemesi 6niinde makul siirede yargilama yapilmadigi iddiasina
iliskin derdest bagvurular i¢in Tazminat Komisyonuna bagvuru imkan1 getirildiginden 10 Mart
2023 tarihinden itibaren yapilan bagvurularda diisme karar1 vermistir. Buna gore, ilgili Kanun
ile yalnizca Anayasa Mahkemesi Oniinde derdest olan bagvurular agisindan Tazminat

Komisyonu’na bagvuru imkéani getirilmis olmasi, ulusal hukuk sisteminde Anayasa
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Mahkemesi’nde basvuru yapmadan oOnce gidilebilecek daimi bir mekanizma veya yol
ongoriilmedigi anlamma gelmistir. Ikincillik ilkesi geregince, temel hak ve oOzgiirliiklerin
korunmasinda dncelikle kamu makamlar1 ve derece mahkemelerinin, sonrasinda ise Anayasa
Mahkemesi’nin rolii oldugunu vurgulayan Mahkeme’nin vermis oldugu karar bu baglamda yeni

tartismalarin kapisini aralamgtir.

Insan Haklar1 Tazminat Komisyonu’nun ¢dziim islevi degerlendirmesinde, AIHM’in
Ummiihan Kaplan/Tiirkiye pilot karari ile Anayasa Mahkemesi'nin Nevriye Kurug pilot
kararinda yapmis olduklar1 “yapisal sorun” tespitine terminolojik ve igerik yoniinden yakindan
bakmak faydali olacaktir. “Yapisal” sorunun bir diger tanimlayicis1 olan “sistemik™ kavrama,
Tiirk hukuk literatiiriine ve kararlarina yansimis olan “sistematik” ifadesinden farklidir. ATHM,
yapisal ve sistematik bir soruna atifta bulunurken ilgili kavramlar1 tanimlamazken, kapsamina
iliskin ipuglarina pilot kararlarinda rastlanabilmektedir. AIHM, yapisal ve sistemik sorunun
tespitini benzer bagvurulara yol a¢gmis veya acabilecek yapisal bir islev bozuklugu ile
iligkilendirmistir. Anayasa Mahkemesi’nin Keser Altintas kararinda yapisal sorunun giderilmesi
amaciyla kanuni bir diizenleme yapilmasi i¢in Meclis’i isaret etmesi, bu yapisal sorunun
¢coziimilinliin saglanmas1 hedefi iizerinden okunabilecektir. Bununla birlikte Anayasa
Mahkemesi’nin Keser Altintag basvurusundaki diisme karari, bagvurularin incelenmesinin
stirdiiriilmesini hakli kilan nedenler bulundugu veya hi¢bir mahkemenin gorev ve yetkisi
icindeki davaya bakmaktan kagimamayacag yoniinden elestirilmektedir. AITHM nin yapisal ve
sistemik sorun tespitinin ardindan Tiirkiye’de bir i¢ hukuk yolu olarak tesis edilen ve yetkisi
gittikce genisleyen Insan Haklar1 Tazminat Komisyonu, AIHM y®oniinden etkili bir i¢ hukuk
yolu olarak degerlendirilitken (Miidiir Turgut ve Digerleri/Tiirkiye, 4860/09, 26/03/2013)

Anayasa Mahkemesi a¢isindan yapisal ve sistemik sorunun ¢éziimii tartisma gétiirmektedir.

Anahtar Kelimeler: /nsan Haklar1 Tazminat Komisyonu, pilot karar, Avrupa Insan Haklar:

Mahkemesi, Anayasa Mahkemesi, adil yargilanma hakka.

*
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HUMAN RIGHTS COMPENSATION COMMISSION

IN SOLVING THE STRUCTURAL AND SYSTEMIC PROBLEM

ABSTRACT

Numerous applications have been filed against Turkey before the European Court of
Human Rights (ECtHR) alleging violations of the right to a fair trial and the right to an effective
remedy (Articles 6 and 13) of the European Convention on Human Rights (ECHR) on the
grounds that the proceedings are protracted and not concluded within a reasonable time. In a
large number of cases of a similar nature, the ECtHR can implement the pilot judgment
procedure if it finds that there is a structural and systemic problem that leads to human rights
violations in the state against which the application is made. In Ummiihan Kaplan v. Turkey
case (24240/07, 20/3/2012), the ECtHR, after a large number of violation judgments against
Turkey, stated that the violations it had previously found in relation to the long duration of the
trial continued and that they continued to constitute both a structural and systemic problem for
Turkey’s national legal system. Thereupon, the Court applied the pilot judgment procedure in
the present case, recognizing that a large number of applications in a similar situation were
already pending and that the number of possible applications and violations in this situation

might increase.

The Law No. 6384 on the Settlement of Certain Applications Lodged with the European
Court of Human Rights through the Payment of Compensation was adopted and enacted by the
Grand National Assembly of Turkey on January 9, 2013 and published in the Official Gazette
on January 19, 2013 in order to resolve these shortcomings in the protection of human rights in
the national legal order and to fulfill the requirements of the relevant pilot judgment. The Law,
which sets out the principles and procedures for the settlement of certain applications to the
ECtHR through the payment of compensation, also established the Human Rights
Compensation Commission within the Ministry of Justice. The Commission consists of five
members: four judges appointed by the Minister of Justice and one person appointed by the
Minister of Treasury and Finance. The Commission’s review process and procedure are
administrative and its decisions are subject to judicial review. The Commission’s decisions can

be appealed to the Ankara Regional Administrative Court within fifteen days of notification.

The jurisdiction of the Human Rights Compensation Commission covers applications

to be made by applicants to the ECtHR before March 23, 2013, claiming that their proceedings
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were not concluded within a reasonable time or that court decisions were executed late or
incompletely or not executed at all, upon a decision of inadmissibility on the grounds of non-
exhaustion of domestic remedies, on the grounds that they should have applied to the
Compensation Commission. With the Provisional Article 2 added to Law No. 6384, those who
have made individual applications to the Constitutional Court can also apply to the
Commission. Thus, the mandate of the Commission also covers pending applications pending
before the Constitutional Court before August 1, 2018 on the grounds that “the proceedings
were not concluded within a reasonable time or court decisions were executed late or

incompletely or not executed at all”.

However, in 2022, the Constitutional Court issued the pilot judgment Nevriye Kurug
(2021/58970, 5/7/2022) upon a large number of applications regarding the alleged violations
arising from long trials. In this decision, the Court determined that an effective remedy for the
alleged violation of the right to a trial within a reasonable time should be established and pointed
to the Grand National Assembly for the solution of the structural problem identified. After the
publication of the Nevriye Kurug pilot judgment, Provisional Article 2 of Law No. 6384 was
amended. This amendment paved the way for the Compensation Commission to examine
applications pending before the Constitutional Court as of March 9, 2023 regarding complaints
of the right to a trial within a reasonable time and complaints of late execution, incomplete

execution or non-execution of court decisions.

In Keser Altintas (2023/18536, 25/7/2023) decision published in the Official Gazette on
October 10, 2023, the Constitutional Court announced that it would no longer examine
individual applications alleging violation of the right to a trial within a reasonable time. The
Court stated that it functioned as a kind of “compensation court” and that it “no longer
contributed to the protection and promotion of human rights after more than 55,000 violation
judgments”. Accordingly, since the possibility to apply to the Compensation Commission was
introduced for pending applications regarding the allegation of lack of trial within a reasonable
time before the Constitutional Court until March 9, 2023, the Court decided to dismiss the
applications made as of March 10, 2023. Accordingly, the fact that the relevant Law provided
for the possibility to apply to the Compensation Commission only for pending applications
before the Constitutional Court meant that the national legal system did not provide for a
permanent mechanism or remedy before the Constitutional Court. The Court’s decision, which

emphasized that, in accordance with the principle of subsidiarity, public authorities and courts
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of first instance, and the Constitutional Court second, have a role in the protection of

fundamental rights and freedoms, opened the door to new debates in this context.

In assessing the remedial function of the Human Rights Compensation Commission, it
would be useful to take a closer look at the terminological and content of the “structural
problem” determination made by the ECtHR in its pilot judgment Ummiihan Kaplan v. Turkey
and by the Constitutional Court in its pilot judgment Nevriye Kurug. The concept of “systemic”,
another descriptor of a “structural” problem, is different from the term “systematic”, which is
reflected in Turkish legal literature and judgments. While the ECtHR does not define the
relevant concepts when referring to a structural and systemic problem, clues regarding its scope
can be found in its pilot judgments. The ECtHR has associated the identification of a structural
and systemic problem with a structural dysfunction that has led or may lead to similar
applications. The Constitutional Court’s pointing to the Parliament in the Keser Altintas
judgment to make a legal arrangement in order to eliminate the structural problem can be read
through the objective of ensuring the solution of this structural problem. However, the
Constitutional Court’s decision to dismiss the Keser Altintas application has been criticized on
the grounds that there are reasons justifying the continuation of the examination of the
applications or that no court can refrain from hearing a case within its jurisdiction. While the
Human Rights Compensation Commission, which was established as a domestic remedy in
Turkey following the ECtHR’s finding of structural and systemic problems and whose
competence has gradually expanded, is considered an effective domestic remedy by the ECtHR
(Miidiir Turgut and Others v. Turkey, 4860/09, 26/03/2013), the solution to the structural and

systemic problem for the Constitutional Court is questionable.

Keywords: Human Rights Compensation Commission, pilot judgment, European Court of

Human Rights, Constitutional Court, right to a fair trial.
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OZET

Tiirkiye Insan Haklar1 ve Esitlik Kurumu (TIHEK), 6701 sayilh Kanun (TIHEK
Kanunu) ile kurulan bir kamu tiizel kisisidir. Kurumun amaci; insan haklarinin korunmasi,
gelistirilmesi, insan haklarina yonelik ihlallerin 6nlenmesi ve insan haklari ihlalleri konusunda

kendisine yapilan basvurularin incelenerek karara baglanmasidir.

6701 sayill Kanun’un 17. maddesinin 1. fikrasinda TIHEK’e; “ayrimcilik yasag
ihlalinden zarar gordiigii iddiasinda bulunan her gercek ve tiizel kisi ’nin basvurabilecegi
hilkkiim altina alinmigtir. Calismamizda, Kanun kapsaminda yer alan kamu kurum ve
kuruluslarinin ayrimcilik yasagini ihldl eden idari islemleri sebebiyle Kuruma yapilacak

basvuru ve bu bagvurunun idari yargilama usulii agisindan sonuglar1 incelenecektir.

Ayrimcilik yasagmi ihlal eden bir idari islem dolayisiyla, TIHEK Kanunu’nun 17.
maddesine gore basvuru yapabilmek icin Oncelikle bu islemi yapan idareden bu islemin
diizeltilmesinin talep edilmesi gerekmektedir. Bu talep, 2577 sayili idari Yargilama Usulii
Kanunu’nun (IYUK) 11. maddesinde yer alan, idari dava agmadan once idareye islemin
kaldirilmasi, geri alinmasi, degistirilmesi veya yeni bir islem yapilmasi i¢in yapilan bagvuruyu
ammsatmaktadir. Ayrimcilik yasagi ihlali dolayisiyla TIHEK’e bagvuru ihtiyari olmakla
birlikte, Kuruma basvurmak isteyenler bakimindan oncelikle islemi yapmis olan idareye
bagvuru zorunludur. Dolayisiyla idari yargilama usulii agisindan idareye ihtiyari bir bagvuru
yolu éngéren IYUK 11 basvurusu, idari islem dolayisiyla ayrimciliga ugradign iddiastyla

TIHEK ’e bagvurmak isteyen kisiler bakimindan zorunlu bir bagvuruya doniismektedir.

TIHEK Kanunu’nda, Kuruma basvuru i¢in bir siire dngoriilmemistir. Kanunda yer alan

“dava agma siiresi” ifadesi, yalnizca Kuruma dava agma sliresi igerisinde yapilacak
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bagvurularin dava agma siiresini durdurmast ile ilgilidir. Ayrimeilik yasagini ihlal eden idari
islem aleyhine TIHEK ’e bagvuru yapmadan &nce ilgili idari makama yapilacak bagvuru iYUK
11 basvurusu olarak degerlendirildiginde, Kuruma basvuru siiresi I[YUK 11°de yer alan dava
acma siiresi olarak belirginlesecektir. Ciinkii dava agma siiresi gectikten sonra, kendisine idari
islemin diizeltilmesi i¢in bagvurulan idari makam siire agimi sebebiyle ret karar1 verebilecektir.
TIHEK’in bu ret karar1 sonrasinda kendisine yapilan basvuruyu incelemeyi fiilen kabul
etmeyecegi diisiiniilse dahi, Kanun’da bagvurunun diizenlenisi itibariyle bu incelemeye bir
engel bulunmamaktadir. Ayrica Kanun’da telafisi giic ve imkansiz zararlar dogmasi ihtimali
sebebiyle Kuruma, idareye basvuru olmaksizin inceleme yapma konusunda takdir yetkisi
taninmas1 da Kurumun dava agma sliresi gegmesine ragmen inceleme yapmasina olanak
tanimaktadir. Bu sebeple, Kuruma bagvuru siiresinin Kanunda mutlaka diizenlenmesi

gerekmektedir.

TIHEK yapacag inceleme sonucunda ihlal ve idari yaptirim karar1 verebilmektedir. Bu
kararlar, yapilmis olan idari islemi kendiliginden ortadan kaldirmamaktadir. Bu sebeple kisi,
idari islemin iptali icin dava acabilir. iptal davasinda mahkeme tarafindan verilen iptal karari,
idari islemi yapildig1 andan itibaren ortadan kaldirmakta ve islemin yapilmasindan 6nceki
hukuki durumu geri getirmektedir?. Boyle bir durumda, Kurum tarafindan verilmis ve yerine
getirilmis olan idari yaptirim karar1 hukuki dayanaktan yoksun kalmaktadir. Bu durum
Kurumun yaptig1 incelemenin etkisiz kalmasi tehlikesini dogurmaktadir. Kurum tarafindan
verilen idari yaptirim kararinin akibeti hakkinda olusabilecek karmaganin ve Kurumun yaptigi
incelemenin etkisiz kalmasiin 6niine gecebilmek i¢in, Kurumun idari yaptirnm kararlarinin,

yasal bir diizenlemeyle iptal kararlarinin etki alanindan ¢ikarilmasi bir ¢6ziim olabilecektir.

Anahtar Kelimeler: Ayrimcilik yasagi, TIHEK, idari yaptirim, idari islem, iptal davasu.

*

2 AKYILMAZ, Bahtiyar/SEZGINER, Murat/KAYA, Cemil: Tiirk Idari Yargilama Hukuku, 16. Baski, Seckin
Yayincilik, Ankara, 2023, s. 660.
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ANALYSING OF APPLICATIONS MADE TO THE TURKISH HUMAN
RIGHTS AND EQUALITY INSTITUTION WITHIN THE FRAMEWORK OF
ARTICLE 17 OF LAW NUMBER 6701 IN TERMS OF ADMINISTRATIVE
JUDICIAL PROCEDURE

ABSTRACT

Turkish Human Rights and Equality Institution (THREI) is a public legal entity
established by Law No. 6701 (THREI Law). The purpose of the institution is protecting human
rights, preventing violations of human rights, examining and deciding on applications regarding

human rights violations.

According to 1st paragraph of Article 17 of Law No. 6701, "any real or legal person
who claims to have been harmed by a violation of the prohibition of discrimination" can apply
to THREI In our study, the application to be made to the Institution due to administrative act
of public institutions and organizations within the scope of the Law that violate the prohibition
of discrimination and the consequences of this application in terms of administrative judicial

procedure will be analysed.

In order to make an application in accordance with Article 17 of the THREI Law due to
an administrative act that violates the prohibition of discrimination, it is first necessary to
request the correction of this act from the administrative authority that made it. This request is
reminiscent of the application made to the administrative authority to remove, withdraw, change
of administrative act or take a new administrative act before filing an administrative lawsuit,
which is included in Article 11 of the Administrative Judicial Procudure Law No. 2577 (AJPL).
Although application to THREI due to violation of the prohibition of discrimination is optional,
it is mandatory for those who want to apply to the Institution to first apply to the administrative
authority that has carried out the administrative act. Therefore, the AJPL Art.11 application,
which provides an optional application to the administrative authority in terms of administrative
judicial procedure, turns into a mandatory application for persons who want to apply to THREI

on the grounds that they have been discriminated against due to administrative act.

There is no application-period specified in the THREI Law for application to the
Institution. The expression "period for filing a lawsuit" in the Law is only related to the
suspension of the filing lawsuit period for applications made to the Institution within the filing
period. When the application to be made to the administrative authority before applying to

THREI against the administrative act that violates the prohibition of discrimination is evaluated
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as an AJPL Art.11 application, the application-period to the Institution will become evident as
the period for filing a lawsuit regulated in AJPL Art.11. Because after the deadline for filing a
lawsuit has passed, the administrative authority to whom the application is made to correct the
administrative act may give a rejection decision due to the prescription. Even if it is thought
that THREI will not actually accept to examine the application made to it after this rejection
decision, there is no obstacle to this examination due to the regulation of the application in the
Law. In addition, the Law grants the Institution discretionary power to conduct an examination
without applying to the administrative authority, due to the possibility of irreparable or
impossible damages, allowing the Institution to conduct examination even after the deadline for
filing a lawsuit has passed. For this reason, the application-period to the Institution must be

regulated in the Law.

THREI may decide on violations and administrative sanctions as a result of its
examination. These decisions do not automatically eliminate the administrative act. For this
reason, the person may file a lawsuit to annul the administrative act. In an annulment case, the
annulment decision given by the court eliminates the administrative act from the moment it was
made and restores the legal situation before the administrative act was made®. In such a case,
the administrative sanction which was implemented lacks legal basis. This situation creates the
danger that the examination carried out by the Institution will be ineffective. In order to prevent
the confusion that may arise regarding the fate of the administrative sanction given by the
Institution and the ineffectiveness of the examination carried out by the Institution, removing
the administrative sanction decisions of the Institution from the sphere of influence of

annulment decisions by a legal regulation may be a solution.

Keywords: Prohibition of dicrimation, THREI, administrative sanction, administrative act,

annulment case.

3 AKYILMAZ, Bahtiyar/SEZGINER, Murat/KAYA, Cemil: Tiirk idari Yargilama Hukuku, 16. Edition, Seckin
Publishing, Ankara, 2023, p. 660.
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IL VE iILCE INSAN HAKLARI KURULLARININ KARARLARININ IDARI
ISLEMIN iICRAILiIGi BAGLAMINDA DEGERLENDIRILMESI VE
KURULLARIN IDARI TESKILATTAKI YERI UZERINE DUSUNCELER
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Idare Hukuku Ana Bilim Dali
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OZET

Ulusal insan haklarinin korunmasina ve gelistirilmesine yonelik mekanizmalardan birisi
il ve ilge insan haklar1 kurullaridir. insan haklar1 ihlallerinin 6nlenmesi, insan haklarmin
korunmasi ve gelistirilmesi i¢in sosyal bilincin yerlestirilmesini hedefiyle olusturulan il ve ilge
insan haklar1 kurullar1 ¢ok yonlii yapilardir. Bu kurullar bir yandan idarenin eylem ve
islemlerinde insan haklarina uygun davranmasi konusunda idari denetim mekanizmasi olarak
islev gormekte, diger yandan ise insan haklarinin korunmasi bilincinin gelistirilmesi amaciyla

idareyi harekete geciren bir takim yardimci gorevler iistlenmektedir.

Bu c¢alismanin bir ulusal insan haklar1 koruma mekanizmasi olarak yerel diizeyde
orgiitlenen il ve ilge insan haklar1 kurullarina iligkin yasal diizenlemelerin sorunlu noktalarina
151k tutmasi hedeflenmektedir. Toplumun il ve ilge insan haklari kurullarinin bir idari bagvuru
yolu olmasina iliskin farkindalik diizeyi ve yasal diizenlemelerdeki motivasyon eksiligi birlikte
degerlendirildiginde, bu ulusal koruma mekanizmalarinin tanmirliginin istenilen diizeyde
olmadigi, kurullar ve igbirligi halinde calistig1 diger insan haklari koruma mekanizmalar1
arasindaki belirsiz hukuki bagin uygulamada pek ¢ok probleme yol actig1, 6te yandan kurullarin
yapist ve isleyisine yonelik yasal diizenlemelerin eksiligi nedeniyle insan haklarinin
korunmasinda ve gelistirilmesinde etkisiz kaldigi, kurullarin bireyleri tatmin edici diizeyde
karar alma yetkisinin bulunmadig1 ve tavsiye niteligindeki bu kararlarin diger kamu otoritelerini
insan haklar1 konusunda harekete ge¢irmekte de yetersiz kaldigi, kurullarin bir denetim
mekanizmasi olmaktan ziyade basvuru olmadik¢a toplanmayan yapilar haline doniistiigl tespit

edilmistir. Buradan hareketle yaklasik 20 yildir revize edilmeyen, kurullara iligkin mevzuatin
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Tiirk idari teskilatinin klasik yapilanmasi ve idarenin islemleri baglaminda gozden gecirilmesi

gerektigi diigiiniilmektedir.

Calisma kapsaminda kurullarin idari teskilattaki yeri bakimindan, il ve ilge insan haklar1
kurullar1 ile uygulamada koordinasyon halinde calisan Tiirkiye Insan Haklar1 ve Esitlik
Kurumu’nun hiyerarsik bir 6rgiitlenme modeli ile tek bir ¢at1 altinda yapilandirilmasi veya iki
yap1 arasindaki hukuki bagin bir diizenleme ile belirginlestirilmesi fikirleri tartisilacaktir. Kurul
kararlarmin hukuki niteligi bakimindan, kurullarin kararlarinin icrai nitelikte olmamasinin
getirdigi sorunlardan hareketle, kurullarin olusumunun insan haklari ihlalini koruyucu nitelikte
karar almaya elverisli olmadigi, kurullarin idari denetim islevini yerine getirebilmesi adina
yaptirim gliciinde karar alabilme yetkisiyle donatilmasinin uygulamada bir ihtiya¢ haline
geldigine iliskin tartismalara deginilecektir. Calismada son olarak, ulusal insan haklarinin
korunmasina yonelik bu mekanizmanin daha verimli hale getirilebilmesi i¢in, idare hukuku
perspektifinden hareketle ve idarenin orgiitlenme bigimine uygun olacak sekilde mevzuatta

degismesi gereken noktalarina yonelik onerilerde bulunulacaktir.

Anahtar Kelimeler: Ulusal Insan Haklarimin Korunmasi Mekanizmalari, Il ve Ilce Insan

Haklart Kurullari, idare hukuku, idari teskilat, idari islem

*

THE PLACE OF PROVINCIAL AND DISTRICT HUMAN RIGHTS BOARDS
IN THE ADMINISTRATIVE ORGANIZATION AND EVALUATION OF THE
BOARD DECISIONS IN THE CONTEXT OF ADMINISTRATIVE
PROCEDURES

ABSTRACT

One of the mechanisms for the protection and development of national human rights are
provincial and district human rights boards. Provincial and district human rights boards are
multifaceted structures that aim to raise social awareness to prevent human rights violations
and protect and develop human rights. These boards, on the one hand, function as

administrative control mechanisms to ensure that the administration complies with human
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rights in its actions and transactions, and on the other, they carry out several auxiliary duties

that motivate the administration to raise awareness of human rights protection.

This study aims to shed light on the problematic points of the legal regulations regarding
provincial and district human rights boards organized at the local level as a national human
rights protection mechanism. When the level of awareness of society about the provincial and
district human rights boards being a means of administrative application and the lack of
motivation in the legal regulations are evaluated together, it can be seen that the recognition of
these national protection mechanisms is not at the desired level, and the unclear legal bond
between the boards and other human rights protection mechanisms with which they cooperate
causes many problems in practice. On the other hand, the boards are ineffective in protecting
and developing human rights due to the lack of legal regulations regarding their structure and
functioning, the boards do not have the authority to make decisions at a level that satisfies
individuals, and these advisory decisions are insufficient to mobilize other public authorities on
human rights, and the boards are a It has been determined that, rather than being a control
mechanism, they have become structures that cannot be collected unless there is an application.
Based on this, it is thought that the legislation regarding the boards, which has not been revised
for approximately 20 years, should be reviewed in the context of the classical structuring of the

Turkish administrative organization and the operations of the administration.

Within the scope of the study, in terms of the place of the boards in the administrative
organization, the idea of under a single roof with a hierarchical organizational model in which
the provincial and district human rights boards work in coordination in practice with Turkish
Human Rights and Equality Institution or clarifying the legal bond between the two structures
with a regulation will be discussed. In terms of the legal nature of the board's decisions, based
on the problems caused by the non-executive nature of the board's decisions, the discussions
that the formation of the boards is not suitable for making decisions to protect human rights
violations and that it has become a practical need for the boards to be equipped with the
authority to make decisions with the power of sanction to fulfill the administrative control
function will be discussed. Finally, to make this mechanism for the protection of national human
rights more efficient, suggestions will be made regarding the points that need to be changed in
the legislation, starting from the perspective of administrative law and in accordance with the

way the administration is organized.

Keywords: National Human Rights Protection Mechanisms, Provincial and District Human

Rights Boards, administrative law, administrative organization, administrative procedure
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OZET

Biiyiik oranda iptal davasi ve tam yargi davasindan ibaret olan, gecici yargisal
korumanin ise yalnizca son derece siki sartlara baglanmig yiirlitmenin durdurulmasi usuliiyle
saglandig1 geleneksel idari yargilama usulii, idarenin temel hak ve 6zgiirliik ihlallerine kars1
etkili koruma saglamakta yetersiz kalmaktadir. Hukuk devleti ilkesinin heniiz yerlesmeye
basladig1 yillarda ortaya ¢ikan idari yargi, devletin tasarruflarmin ilk kez ger¢ek anlamda
yargilamaya konu edilebilmesinin verdigi heyecanla, biiyiik dvgiilere mazhar olmustur. Belki
de bu dvgiiler, uzun yillar, idari yarginin kisileri korumadaki yetersizliklerini maskeleme islevi
gormiistiir. Ancak ozellikle 1980°li yillardan itibaren, geleneksel idari yargilama usuliiniin
yetersizlikleri giin yliziine ¢ikarilmaya baslanmistir. “Fiili yol (voie de fait) teorisi” s6z konusu
yetersizliklerin adeta bir itirafi gibidir. Zira bu teoriye gore, idarenin temel hak ve 6zgiirliiklere
agir ve agik¢a hukuka aykirt bigcimde miidahalelerinden kaynaklanan uyusmazliklar, adli
yarginin gorevine girmektedir. Fransa’da fiill yol teorisinin ortaya atilmasinin ana sebebi, idari
yargimin temel ve hak ozgiirliikleri korumada yetersiz kalacagi endisesidir. Nitekim 1980’li
yillardan itibaren Fransa’da, idari yarginin etkililigini artirmaya yonelik, diger Kita Avrupasi
iilkelerini de etkileyen reformlar yapilmaya baglanmigtir. Bu reformlarin en 6nemlileri; idari
yargl kararlarinin idare tarafindan uygulanmasini saglamaya yonelik, idari yargi yerlerine
idareye yargisal emir (injonction) verme yetkisini saglayarak geleneksel yaklasima biiyiik bir
darbe indiren 1995 yili reformu ve idari hakimin gerektiginde yargisal emir yetkisini de
kullanmak suretiyle, gecici tedbirler vasitasiyla uyusmazliga “uygun zamanda” miidahale
etmesine imkan saglayan, 2000 y1l1 ivedi yargilama usulii reformudur. Fransa’da 2000 yilindaki

ivedi yargilama usulii reformuyla, farkli ihtiyaglara cevap vermek lizere ¢ok sayida ivedi
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yargilama usulii tiirli 5Sngoriilmiistiir. Baska bir deyisle, Fransiz idari yargilama hukukunda ivedi
yargilama usullerinde ¢ok tiirliiliikk (hétérogéneité) soz konusudur. Cok tiirli ivedi yargilama
usullerinin yildiz1 ise dzgiirliik ivedi yargilamasi (référé-liberté) olmustur. Ozgiirlik ivedi
yargilamasini diizenleyen Idari Yargilama Usulii Kodu’nun (Code de justice administrative) L.
521-2 maddesine gore, “Aciliyetin hakli kildig1 bir talebi inceleyen ivedi yargilama hakimi, bir
kamu tiizel kisisinin ya da kamu hizmeti ifasiyla ylikiimli bir 6zel hukuk kisisinin yetkilerini
kullanirken agir ve agikc¢a hukuka aykir1 bigimde ihlal ettigi bir temel 6zgiirliigii korumak i¢in
gerekli tiim tedbirleri alabilir. Ivedi yargilama hakimi 48 saatlik bir siire igerisinde karar verir.”
Diizenlemede gecen “gerekli tiim tedbirler” yargisal emir yetkisini de igermektedir. Ustelik
diger ivedi yargilama usulii tiirlerinden farkli olarak, gecici tedbirlerin temel hak ve 6zgiirliigii
korumada yetersiz kalmas1 durumunda, hakim nihai tedbirlere de bagvurabilmektedir. Boylece
idari hakim temel hak ve ozgiirligiin agir ve agikca hukuka aykir1 bi¢gimde ihlaline karsi,
geleneksel idari yargilama usuliindekilere nazaran ¢ok daha etkili usuli silahlarla 48 saat icinde
miidahalede bulunmaktadir. Ayrica 6zerk bir usul olan 6zgiirliikk ivedi yargilamasina, esasa
iliskin herhangi bir dava agilmaksizin dogrudan dogruya bagvurulmasi: miimkiindiir. Bagvuruda
bulunmak i¢in ortada bir idari tasarrufun bulunmasi da gerckmemektedir. Idarenin ihmal
yoluyla temel hak ve 6zgiirliigii ihlal etmesi halinde de idari hakimin miidahalesiyle, idarenin
s0z konusu temel hak ve Ozgiirliigli temin etmek {izere harekete ge¢meye zorlanmasi
miimkiindiir. Boylece ivedi yargilama hakiminin miidahalesiyle uyusmazlik heniiz esasa iligkin
bir davaya déniismeden sona erdirilebilmektedir. Ozellikle Covid-19 salgmmi gibi kriz
donemlerinde, idarenin aldig1 kisa stireli tedbirlere kars1 6zgiirliik ivedi yargilamasi etkili bir
gecici yargisal koruma saglamistir. Zira geleneksel usullerde yargilamada gegen siire, etkisini
kisa siirede tiiketen islemlere karsi yeterli yargisal korumanin saglanmasini giiglestirmektedir.
Ivedi yargilama usullerinin Fransa’da gosterdigi basari, idari rejim sisteminin gegerli oldugu
birgok iilkeyi de etkilemistir. Ancak Tiirk idari yargilama hukukunun s6z konusu gelismelere
uzak kaldigini belirtmek gerekir. Yargisal emir yasagi dogmasi devam ettigi gibi, “ivedi
yargilama usulii” adiyla 2014 yilinda ongoriilen diizenleme, ekonomik degeri yiiksek bazi
uyusmazliklarda yargilamay1 zayiflatmak pahasina esasa iligkin davayir (iptal davasini)
hizlandirmaya g¢aligmaktan ibarettir. Geleneksel idari yargilama usuliiniin zincirlerinden bir
tirlii kurtulamayan Tiirkiye’de idari yargi, temel hak ve ozgiirliikklere etkili bir koruma

saglamada yetersiz kalmaktadir.

Anahtar Kelimeler: Idari yargi, ivedi yargilama usulii, ozgiirliik ivedi yargilamasi, référé-

liberté, temel hak ve ozgiirliiklerin korunmast.
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MODERN METHODS TO REMEDY THE INADEQUACY OF
TRADITIONAL ADMINISTRATIVE JUSTICE IN PROTECTING
FUNDAMENTAL RIGHTS AND FREEDOMS: THE CASE OF THE URGENT
PROCEDURE OF FREEDOM (REFERE-LIBERTE) IN FRANCE

ABSTRACT

The traditional procedure of administrative justice, which largely consists of action for
annulment and full remedy action, and where temporary judicial protection is only granted
under very strict conditions through the suspension of execution procedure, is insufficient to
provide effective protection against fundamental rights and freedoms violations by the
administration. Administrative justice, which emerged in the years when the principle of the
rule of law had just begun to be established, was greatly praised, with the enthusiasm of being
able to truly subject the state’s acts to trial for the first time. Perhaps these praises served to
mask the inadequacy of the administrative justice in protecting individuals for many years.
However, especially since the 1980s, the inadequacies of the traditional administrative justice
procedure began to be revealed. “The theory of tortious assault (voie de fait)” is almost like a
confession of the inadequacies in question. Because, according to this theory, disputes arising
from the administration’s serious and clearly illegal attacks on fundamental rights and freedoms
fall within the remit of the judicial justice. The main reason for the introduction of the tortious
assault theory in France is the concern that the administrative justice will be insufficient to
protect fundamental rights and freedoms. As a matter of fact, since the 1980s, reforms aimed at
increasing the effectiveness of administrative justice have begun to be carried out in France,
which also affected other Continental European countries. The most important of these reforms
are; the reform in 1995, which dealt a major blow to the traditional approach by providing
administrative jurisdictions with the authority to issue judicial orders (injunctions) to the
administration, aimed at ensuring the implementation of administrative justice decisions by the
administration, and the urgent procedure reform in 2000, which allows the administrative judge
to intervene in the dispute at the “appropriate time” through temporary expedients by using the
injunction authority when necessary. With the reform of urgent procedure in France in 2000,

many types of urgent procedure were enacted to fulfill different requirements. In other words,
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there is heterogeneity in urgent procedures in French administrative justice. The star of the
multi-type of urgent procedures has been the urgent procedure of freedom (référé-liberteé).
According to Article L. 521-2 of the Code of Administrative Justice (Code de justice
administrative), which regulates the référé-liberté, “When dealing with an application of this
type that is justified by the urgent nature of the case, the urgent procedure judge may order all
measures required to safeguard a fundamental freedom that has been seriously infringed by a
legal person governed by public law or an organization governed by private law with
responsibility for the management of a public service, in the exercise of its powers, in a manner
that is clearly illegal. The urgent procedure judge will make a ruling within 48 hours.” “All
measures required” mentioned in the article also includes the power of injunction. Moreover,
unlike other types of urgent procedures, the judge can also resort to final / certain measures if
temporary measures are insufficient to safeguard fundamental rights and freedoms. Thus, the
administrative judge intervenes within 48 hours against serious and clearly illegal violations of
fundamental rights and freedoms, with procedural weapons that are much more effective than
those in the traditional administrative justice procedure. In addition, it is possible to apply
directly to the référé-liberté, which is an autonomous procedure, without filing any lawsuit on
the merits. Besides, it is not necessary to have an administrative act in order to apply référé-
liberté. In case the administration violates fundamental rights and freedoms by the acts of
omission, it is possible to force the administration to take action to ensure the fundamental
rights and freedoms in question through the intervention of the administrative judge.
Particularly in times of crisis such as the Covid-19 pandemic, référé-liberté has provided an
effective temporary judicial protection against short-term measures taken by the administration.
Because the time spent in trial in traditional procedures makes it difficult to provide adequate
judicial protection against acts that lose their effects in a short time. The success of urgent
procedures in France has also affected many countries where the administrative regime system
is valid. However, it should be noted that Turkish administrative justice remains distant from
these developments. As the dogma of the prohibition of injunction continues, the regulation
envisaged in 2014 under the name of “urgent procedure” consists of trying to expedite the cases
on the merits (action for annulment) in some disputes with high economic value at the risk of
weakening the action. In Turkey, which has never been able to get rid of the shackles of the
traditional administrative justice, the administrative justice is insufficient to provide effective

protection to fundamentals and freedoms.

61



Keywords: Administrative justice, urgent procedure, urgent procedure of freedom, référé-

liberté, safeguarding fundamental rights and freedoms.

62



INSAN HAKLARININ ULUSAL KORUNMASI: 1998 iNGILiZ INSAN
HAKLARI YASASI ORNEGI

Ars. Gor. Feyza OLCEK

Ankara Haci Bayram Veli Universitesi Hukuk Fakiiltesi
Genel Kamu Hukuku Ana Bilim Dali
ORCID: 0000-0002-0910-5832
feyza.olcek@hbv.edu.tr

OZET

Ingiltere’de Isci Partisi iktidar1 déneminde hayata gegirilen Anayasal Reform siirecinde
insan haklarmna iliskin de diizenlemeler yapilmistir. 1998 tarihli Insan Haklar1 Yasas1 (Human
Rights Act 1998) bu siirecin kazanimlarindan olmustur. Elbette, bu yasanin ¢esitli hazirlanma
sebepleri mevcuttur. Bilindigi iizere, Birlesik Krallik hukuk sistemi i¢inde yazili bir anayasa
yoktur. Birlesik Krallik’ta 6teden beri gelen gelenek, bireylerin haklar ve 6zgiirliiklerinden
yararlanmasidir. Fakat hak ve ozgiirliiklerin tam olarak neyi icerdigi, sinirinin ne olacagi

birbirleriyle ¢atigmalar1 durumunda hangisinin iistiin gelecegini tayin etmek zordur.

Birlesik Krallik, Avrupa Insan Haklar1 Sézlesmesinin hazirlanmasina énemli katkilarda
bulunmugtur. Sézlesme’nin uzun siiredir Birlesik Krallik hukuk sisteminin tam bir pargasi
olmamas1 olumsuz sonuglara da sebebiyet vermistir. Zira S6zlesme hiikiimlerinin ihlalinden
kaynaklanan uyusmazliklarin ¢dziimii icin Avrupa insan Haklari Mahkemesi’ne basvurulmasi
zorunluluk arz etmektedir. Insan Haklar1 Yasasi’nin hazirlanmasindaki énemli etkenlerden biri

husus olmustur.

Insan Haklar1 Yasasi, 2 Ekim 2000 tarihinde yiiriirliige girmistir. Yasanmn meri olmasiyla
birlikte hak ve dzgiirliiklerin ihlali durumunda, sorunun ¢dziimii igin ingiliz mahkemelerine
gidilebilmektedir. Avrupa Insan Haklar1 Sozlesmesi'nde (AIHS) belirtilen haklar1 Ingiliz ic
hukukuna dahil olmustur. Avrupa insan Haklar1 Sézlesmesinde yer alan bir insan hakkinin ihlal
edilmesi durumunda, dava bir Ingiliz mahkemesine gotiirebilecektir. Yiiriirliikteki yasalarin
Avrupa Insan Haklar1 Sozlesmesi’nde diizenlenmis bulunan insan haklar ile ortiismesi
gerekmektedir.Bu kosula uyulmasina olanak bulunmayan durumlarda mahkeme tarafindan,

ikincil diizenlemenin iptaline ya da buna uymamaya hiikmedilebilir. Eger karar1 verecek olan
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Yiiksek Mahkeme (high court) ise, yasayla ilgili olarak insan haklar1 ile bagdagmazlik beyani
yapabilir. Bu beyan ile birlikte s6z konusu yasa tizerinde gerekli degisiklikler yapilabilecektir.
Boylelikle yasanin Avrupa Insan Haklar1 Sdzlesmesi’yle uyumlu hale getirilmesi i¢in harekete
gecilmis olacaktir. Yine Insan haklari Yasasmn yiiriirliige girmesi ile birlikte kamu
makamlarinin Sozlesme haklariyla bagdasmayacak islem ve eylemleri yasaklanmaktadir.
Boylece yasa dis1 eylem ve islemler hakkinda, ilgili kamu makami aleyhine, Birlesik Krallik
mahkemelerinde dava acilmasi olanakli hale gelmistir. Parlamento her zaman yeni yasalarin
Avrupa Insan Haklar1 Sézlesmesi'nde belirtilen haklarla uyumlu olmasini saglayacaktir. (her ne
kadar Parlamento egemen olsa ve uyumlu olmayan yasalar ¢ikarabilse de). Mahkemeler de
miimkiin oldugu middetce yasalar1 Soézlesme haklartyla uyumlu olacak sekilde

yorumlayacaktir.

Yasa hiikiimlerinin  uygulanmas1  sirasinda, bunlarin  Sozlesme haklariyla
bagdasmadigini saptayan yiiksek mahkemelere (higher courts) insan haklari ile bagdasmazlik
beyan1 (declaration of incompatibility) yapma yetkisi tanimaktadir. Bu beyan ilgili yasanin
yiirlirliikkte kalmasi ve uygulanmaya devam etmesine engel olmaz. Birlesik Krallik mahkemeleri
Onlerine gelen her olayda So6zlesme haklarini dikkate almak zorundadir. Boylelikle Ortak
Hukuk’un zaman i¢inde Sozlesme haklariyla tiimiiyle uyumlu hale getirilmesi miimkiin
olacaktir. Yasalarin olabildigince Sozlesme haklariyla bagdasir bigimde yorumlanmasi

ongoriilmektedir. Bu ilke ne zaman yiiriirliige girmis olursa olsun tiim yasalar1 kapsar.

Yasa metninde Avrupa Insan Haklar1 Sézlesmesi'nin igerdigi haklar yer almustir.
Mahkemelerin, Sozlesme haklartyla baglantili sorunlart ¢ozerken, ilgili olduklar1 &lgiide,

Avrupa Insan Haklar1 Mahkemesi kararlarm dikkate alacaklar1 dngoriilmektedir.

Yasa ile insan haklar1 ihlal edilenler haklarin1 savunmak i¢in Birlesik Krallik
mahkemelerinde dava agmalarmin 6nii agilmaktadir. Insan Haklarma iliskin bu davalarmn
sikdyete neden olan eylemin meydana geldigi tarihten baglayarak bir yil i¢inde agilmasi
gerekmektedir. Mahkemenin, adaletin geregi olduguna karar vermesi durumunda bir yildan
daha uzun bir siire i¢cinde de dava acilabilir. Dava agma siiresi bakimindan (6rnegin S6zlesme
haklarinin ihlali iddiasinin yargi denetimi sirasinda ortaya c¢ikmasi durumunda) daha kisa
stireler de uygulanabilecektir Mahkeme, yetkileri i¢inde olmak kosuluyla, adil ve uygun

oldugunu diisiindiigii her tiir giderime de hiitkmedebilecektir.
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Bir kisi insan haklar1 kapsaminda ayr1 bir dava acacak ise bu davanin hangi mahkemede
acilacagi davanin konusu ile ilgilidir. Ornegin, sosyal yardimla ilgili bir sikayet séz konusuysa
dava temyiz mahkemesinde (appeal tribunal) goriilecektir. Eger sdzlesme veya kisiye iliskin bir
meseleye iliskinse (yaralanma, haksiz tutuklama, hapis cezasi) dava Yiiksek Mahkeme, Bolge
Mahkemesi, Serif Mahkemesi veya Oturum Mahkemesinin oniine gelebilecektir. Dava bir

kamu makaminin karariyla ilgili ise Yiiksek Mahkeme'de goriilecektir.

1998 insan Haklar1 Yasasi, insan Haklarinmn ulusal anlamda korunmasi baglaminda
onemli bir pozitif hukuk metnidir. Bu yasa, insan haklarinin ulusal manada korunmasi i¢in bir
sistem Ongdrmektedir. Bildirimizde, yasa metninden ve mahkeme kararlarindan hareket ederek

Birlesik Krallik’ta insan haklarinin korunmasina iliskin mekanizma anlatilmaya ¢aligilacaktir.

Anahtar Kelimeler: Insan haklari, Birlesik Krallik, ATHM, Ulusal koruma.

THE 1998 BRITISH HUMAN RIGHTS ACT ON THE PROTECTION OF
HUMAN RIGHTS

ABSTRACT

During the Constitutional Reform process implemented during the Labor Party
government in the UK, regulations were also made regarding human rights. The Human Rights
Act 1988 was one of the achievements of this process. Of course, there are various reasons for
the preparation of this law. As is known, there is no written constitution in the legal system of
the United Kingdom. The long-standing tradition in the United Kingdom is that individuals
enjoy their rights and freedoms. However, it is difficult to determine exactly what these rights

and freedoms include, what their limits are and which one should prevail in case of conflict.

The UK has made a significant contribution to the drafting of the European Convention
on Human Rights. The fact that the Convention has not been a full part of the UK legal system

for a long time has had negative consequences. This is because disputes arising from breaches
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of the provisions of the Convention must be referred to the European Court of Human Rights

for resolution. This was one of the important factors in the drafting of the Human Rights Act.

The Human Rights Act entered into force on October 2, 2000. In the event of a violation
of rights and freedoms, it is possible to go to the English courts for the resolution of the problem.
The Act requires that the laws in force must be compatible with the human rights set out in the
European Convention on Human Rights. Where it is not possible to comply with this
requirement, the court may order the annulment of the secondary legislation or order non-
compliance with it. If it is the Supreme Court that makes the decision, it may make a declaration
of incompatibility with human rights in relation to the law. This declaration would trigger action
to bring the law in question into conformity with the Convention by making the necessary
amendments to the law. The Human Rights Act also prohibits acts and actions by public
authorities that are incompatible with Covenant rights. This makes it possible to bring
proceedings against the public authority concerned in the courts of the United Kingdom for
unlawful acts and actions. The Human Rights Act empowers the higher courts to make a
declaration of incompatibility with human rights if, in the course of applying primary

legislation, they find that it is incompatible with Convention rights.

This declaration does not prevent the relevant law from remaining in force and
continuing to apply. The courts of the United Kingdom must take Convention rights into
account in every case that comes before them. This means that, over time, the Common Law
will be brought fully in line with Convention rights. It is envisaged that the law will be
interpreted as far as possible in a way that is compatible with Convention rights. This principle

applies to all laws, regardless of when they came into force.

The text of the law incorporates the rights contained in the European Convention on
Human Rights. It is envisaged that the courts will take into account Strasbourg judgments in so
far as they are relevant when resolving issues relating to Convention rights. In this context,
attention is drawn in particular to cases in which decisions on the right to privacy under Article

8 of the Convention provide important precedents.

The law paves the way for those whose human rights have been violated to sue in the
courts of the United Kingdom to defend their rights. These human rights actions must be
brought within one year from the date of the act giving rise to the complaint. They may be

brought within more than one year if the Court considers that justice requires it. Shorter time
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limits for bringing proceedings may also apply (for example, where the alleged violation of
Convention rights arises in the course of judicial review). The Court may also award such relief

as it considers just and proper, provided that it is within its powers to do so.

The Human Rights Act 1998 is an important piece of positive law for the national
protection of Human Rights in the United Kingdom. In this paper, we will try to explain how

this law envisages a procedure for the protection of human rights.

Keywords: Human rights, UK, ECHR, National protection.
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TURKIYE’DE KiSISEL VERILERIN KORUNMASI HAKKI VE KiSiSEL
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OZET

Kisisel verilerin korunmasi hakkinin 6zilinde; yasamin serbestce siirdiiriilme istegi,
bireyin kisisel verilerini istedigi gibi kullanma veya kullanmama* ve kisisel verilerinin giivenli
bir sekilde korunmasini talep etme hakki bulunmaktadir. Giiniimiizde bilgisayarlar ve akilli
telefonlarda kullanilan sayisiz uygulama ve arama motorlar1 hayati kolaylagtirmanin yaninda
fotograf, video, e-posta adresi, telefon numarasi gibi sayisiz kisisel verinin etrafa sagilmasina
sebep olabilmektedir.’> Ozellikle dijital iletisim araglarinin gelismesi ile her yerde
karsilagilabilen kisisel verilerin korunmasi i¢in verileri korumakla yiikiimlii sorumlularin dogru
tespit edilmesi, hem toplumsal anlamda hukuki giivenligin hem de bireysel anlamda baz1 insan
haklarinin korunmasi bakimindan 6nemlidir. Kisisel verilerin giivenle korunmasi konusu,
ulusal otoriteler tarafindan O6nemsendigi kadar uluslararasi otoriteler tarafindan da takip
edilmektedir. Ozellikle sermayenin serbest dolasimmmi arzulayan ulusal ve uluslararasi
otoriteler, kisisel verilerin glivenle tutuluyor olmasini giivenli yatirimin yapilabilirligi ile dogru
orantili gormektedir. Kisisel verilerin dijital bankaciliktan sosyal medyaya kadar birgok
faaliyette anahtar rol oynamasi ile birlikte, i¢inde bulundugu toplumda mesru siddet tekelini
elinde bulunduran kamu otoritelerine veri gilivenligini saglama gorevini yiiklemistir. Veri
giivenliginin saglanmasi, verileri toplayan kisilerin dogru tespit edilmesiyle baslamaktadir.

Kisisel verileri alan tiizel ya da gercek kisilerin kendilerini tanimlamasi, aldigi verileri ne

4 AKGUL, Aydin: “Kisisel Verilerin Korunmasinda Yeni Bir Hak ‘Unutulma Hakk1’ ve AB Adalet Divani’nin
‘Google Karar1’”, Tiirkiye Barolar Birligi Dergisi, S.116, 2016, s.11-38.

5 SALIHPASAOGLU, Yasar / DEGIRMENCIOGLU, Burcu: “Unutulma Hakkinin Bir “insan Hakkina
Déniisme Yolculugu”, Ankara Hac1 Bayram Veli Universitesi Hukuk Fakiiltesi Dergisi C. XXIV, Y. 2020, Sa. 2,
362-363.
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maksatla kullanacagini agiklamasi, verileri kimlerle paylasabilecegini belirtmesi, verilerin
depoladig1r alanlarda gilivenligin saglanmakta oldugunu gostermesi gibi birtakim

sorumluluklarin yerine getirilmesi ile devam etmektedir.

Tiirkiye’de 24 Mart 2016 tarihinde, basta 6zel hayatin gizliligi olmak {izere birtakim
insan haklarina etkisi olan kisisel verilerin korunmasi amaciyla 6698 sayili Kisisel Verilerin
Korunmasi Kanunu kabul edilmistir. Ilgili kanunda verilen gérevleri yerine getirmek iizere,
idari ve mali 6zerklige sahip ve kamu tiizel kisiligini haiz Kisisel Verileri Koruma Kurumu
kurulmustur. Kisisel Verileri Koruma Kurulu, veri sorumlularinin ve veri sorumlularinin ne
maksatla verileri topladigmin tespiti bakimimdan Veri Sorumlular1 Siciline (Sicil) kayit
yukimliiliigii getirmistir. Ancak; 6698 sayili Kisisel Verilerin Korunmasi Kanununun 16.
maddesinin ikinci fikrasinda yer alan “...islenen kisisel verinin niteligi, sayisi, veri islemenin
kanundan kaynaklanmas: veya iiciincii kisilere aktarilma durumu gibi Kurulca belirlenecek
objektif kriterler géz oniine alinmak suretiyle, Kurul tarafindan, Veri Sorumlular: Siciline kayit
zorunluluguna istisna getirilebilir”® hilkkmiine gore kural olarak kisisel veri isleyen gergek ve
tiizel kisilerin sicile kayit ylikiimliiliigli bulunmakla birlikte Kurul tarafindan bu yiikiimliilige
istisna getirilebilmektedir. Nitekim ilgili kanun hiikmiinden kaynaklanan bu yetkisini

kullanarak, istisna tutulan bazi1 kurumlar karara baglamistir.

Bu bildiride; kisisel verilerin korunmasi hakki baglaminda kisisel veri olarak
nitelendirilebilecek bilgilerin neler oldugu, kisisel verilerin yaygin olarak kullanildigi mecralar,
kisisel verileri toplayanlarin sorumluluklari incelenmektedir. Tiirkiye’de Kisisel Verileri
Koruma Kurulu'nun kisisel verilerle ilgili haklarmin ihlal edildigini ileri siirenlerin
sikayetlerini karara baglamak, sikayet lizerine veya ihlal iddiasin1 6grenmesi durumunda resen
gorev alanina giren konularda kisisel verilerin kanunlara uygun olarak islenip islenmedigini
incelemek ve gerektiginde bu konuda gegici onlemler almak, 6zel nitelikli kisisel verilerin
islenmesi icin aranan yeterli onlemleri belirlemek, veri gilivenligine iliskin yiikiimliilikleri
belirlemek amaciyla diizenleyici islem yapmak, veri sorumlusunun ve temsilcisinin gorev, yetki
ve sorumluluklarina iliskin diizenleyici islem yapmak, bazi kurum ve kuruluslarca hazirlanan
ve kisisel verilere iligskin hiikiim iceren mevzuat taslaklari hakkinda goriis bildirmek gibi
gorevleri lizerinden karar alma siireci analiz edilmektedir. Kisisel Verileri Koruma Kurumu’nun
veri sorumlularinin belirlenmesi, veri sorumlularinin yiikiimliiliikleri gibi konular1 iceren Veri

Sorumlular1 Sicilinin tutulmasini gérevinde aldigr kararlar ve gerekgeleri tahlil edilmektedir.

6 6698 sayili Kisisel Verilerin Korunmasi Kanunu, https://www.mevzuat.gov.tr/mevzuat?MevzuatNo=6698&
MevzuatTur=1&MevzuatTertip=5, E.T. 21.10.2023.
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Bildirinin sonug¢ kisminda, Kisisel Verileri Koruma Kurulu tarafindan verilen kararlarin niteligi,
kararlarin etkisi ve denetlenebilirligi tartisilmaktadir. Ekonomik Isbirligi ve Kalkinma Orgiitii,
Birlesmis Milletler, Avrupa Konseyi ve Avrupa Parlamentosu gibi kuruluslarin ulusal kisisel
verileri koruma kurullarindan beklenenlerini konu edinen ilkeleri dikkate alinarak, Kisisel
Verileri Koruma Kurulu’nun yapisinin ve karar alma siireglerinin gelistirilmesine dair dneriler

sunulmaktadir

Anahtar Kelimeler: Kisisel Verileri Koruma Kurulu, kisisel Veri, veri Sorumlusu, veri sicil

kaydi, veri sorumlusunun yiikiimliiliikleri
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THE RIGHT TO PROTECTION OF PERSONAL DATA IN TURKEY AND
DETERMINATION OF THOSE RESPONSIBLE FOR DATA SECURITY IN
THE DECISIONS OF THE PERSONAL DATA PROTECTION BOARD

ABSTRACT

At the core of the right to protection of personal data is the desire to live life freely, the
individual's right to use or not use his/her personal data as he/she wishes’ and to demand the
secure protection of his/her personal data. Today, numerous applications and search engines

used on computers and smartphones make life easier, but can also cause countless personal data

2 AKGUL, Aydm: “Kisisel Verilerin Korunmasinda Yeni Bir Hak ‘Unutulma Hakki’ ve AB Adalet Divani’nin
‘Google Karar1’”, Tiirkiye Barolar Birligi Dergisi, S.116, 2016, s.11-38.

70



such as photos, videos, e-mail addresses, phone numbers to be scattered around.® Especially
with the development of digital communication tools, it is important to correctly identify those
responsible for the protection of personal data, which can be encountered everywhere, in order
to protect both social legal security and individual human rights. The issue of safe protection of
personal data is followed by international authorities as well as national authorities. In
particular, national and international authorities, which desire the free movement of capital, see
the secure storage of personal data as directly proportional to the feasibility of safe investment.
With personal data playing a key role in many activities from digital banking to social media,
public authorities, which hold the monopoly of legitimate violence in the society in which they
live, have the duty to ensure data security. Ensuring data security starts with the correct
identification of the persons collecting the data. It continues with the fulfilment of certain
responsibilities such as identifying the legal or natural persons who receive personal data,
explaining the purpose of the data received, indicating with whom the data can be shared, and

showing that security is ensured in the areas where the data is stored.

On 24 March 2016, the Law No. 6698 on the Protection of Personal Data was adopted
in Turkey in order to protect personal data, which has an impact on a number of human rights,
particularly the right to privacy. The Personal Data Protection Authority, which has
administrative and financial autonomy and is a public legal entity, was established in order to
fulfil the duties assigned in the relevant law. The Personal Data Protection Board has introduced
an obligation to register with the Data Controllers Registry (Registry) in order to determine the
data controllers and the purposes for which the data controllers collect data. However, according
to the second paragraph of Article 16 of the Law No. 6698 on the Protection of Personal Data,
"...exceptions may be made by the Board to the obligation to register with the Data Controllers
Registry, taking into account objective criteria to be determined by the Board, such as the nature
and number of personal data processed, the lawfulness of the data processing or the status of
transfer to third parties."® As a rule, real and legal persons who process personal data are
obliged to register with the registry, but the Board may make exceptions to this obligation. As
a matter of fact, by using this authority arising from the relevant legal provision, the Board has

decided on some exempted institutions.

3 SALIHPASAOGLU, Yasar / DEGiRMENCiOGPU, Burcu: “Unutulma Hakkinin Bir “Insan Hakki”na
Dontisme Yolculugu”, Ankara Hact Bayram Veli Universitesi Hukuk Fakiiltesi Dergisi C. XXIV, Y. 2020, Sa. 2,
362-363.

46698 say1li Kisisel Verilerin Korunmasi Kanunu, https://www.mevzuat.gov.tr/mevzuat?MevzuatNo=6698&
MevzuatTur=1&MevzuatTertip=5, E.T. 21.10.2023.
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This paper examines the information that can be considered as personal data in the
context of the right to protection of personal data, the channels where personal data are widely
used, and the responsibilities of those who collect personal data. In Turkey, the Personal Data
Protection Board is responsible for deciding on the complaints of those who claim that their
rights related to personal data have been violated, ex officio upon complaint or upon learning
of the alleged violation, examining whether personal data are processed in accordance with the
law and taking temporary measures in this regard when necessary, determining the adequate
measures required for the processing of special categories of personal data, The decision-
making process is analysed through its duties such as taking regulatory action to determine the
obligations regarding data security, taking regulatory action regarding the duties, powers and
responsibilities of the data controller and its representative, giving opinions on draft legislation
prepared by some institutions and organisations and containing provisions on personal data.
The decisions taken by the Personal Data Protection Authority in its duty of keeping the Data
Controllers Registry, which includes issues such as the determination of data controllers and
the obligations of data controllers, and their justifications are analysed. In the concluding part
of the paper, the nature, impact and auditability of the decisions taken by the Personal Data
Protection Board are discussed. Taking into account the principles of organisations such as the
Organisation for Economic Co-operation and Development, the United Nations, the Council of
Europe and the European Parliament on what is expected of national personal data protection
boards, recommendations are presented for improving the structure and decision-making

processes of the Personal Data Protection Board.

Keywords: Personal Data Protection Board, personal data, data controller, data registry,

obligations of data controller
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OZET

Avrupa Insan Haklar1 Mahkemesi (AIHM), yerlesik hale gelmis ictihatlar1 geregince
ontine gelen kararin nitelendirmesinde bir taraf devletin yapmis oldugu tanimlamalarin kendisi
icin baglayici olmadigini ve miistakil bir degerlendirme yapacagini belirtmektedir. ATHM, her
ne kadar adil yargilanma hakkimi konu edinen So6zlesme’nin 6. maddesine iligkin olan
degerlendirme ve igtihatlarin1 dinamik tutarak idari uyugsmazliklar1 adil yargilanma hakkina
konu olarak kabul etse de yabancilarin sinir dist edilmesine dair telafisi imkansiz sonuglari olan

bir idari islemi idari tedbir olarak gérmektedir.

AIHM’in miistakil degerlendirme ilkesinin smir dis1 etme kararlarma iliskin
basvurularda da uygulandigint sdylemek miimkiin degildirMaaouia v. France karar
ornegindeki gibi ATHM, smir dis1 kararlarim dnleyici tedbir addetmekle birlikte bir yabancinin
vatandaslik bagi ile baglh olmadig: bir devletin sinirlart igerisinde kalmasinin sinir dig1 etme
islemiyle engellenmesinin cezalandirma olarak kabul edilemeyecegini benimsemistir.Yine
Mahkeme , Soering kararinin 113.paragrafinda da AIHM, firarinin iade talebinde bulunan
tilkede adil yargilanma hakkinin bariz bi¢cimde ihlal edildigi bir iade kararinda, istisnai olarak
6. Madde kapsaminda sikayette bulunulabilecegi ihtimalini hari¢ tutmamaktadir.” seklinde
karar vermistir.Bu nedenlerle ATHM tarafindan bir idari tedbir karari olarak kabul edilmesi
nedeniyle taraf devletlerin aldiklar1 sinir dig1 etme kararlarina karsi yapilacak yargisal denetim
siireclerinde AIHS 6. maddesindeki adil yargilanma hakkimin uygulanabilirligi séz konusu
olmayacaktir AIHS 6. Maddesinin uygulanamayacak olmasinin yaratacagi usuli denetim

eksikliginin normatif agcidan AIHS'e Ek 7 No’lu Protokol md.1 ile giderilebilecegi vurgusu da
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ayni kararin bir sonucu olarak kabul edilmistir. ATHS'e Ek 7 No’lu Protokol yabancilarin smir
dis1 edilmelerine iligkin usul gilivencelerine dayali haklar1 diizenlenmistir.] Kasim 1988
tarihinde yiirtirliige giren protokol Tiirkiye Cumhuriyeti agisindan ise 1 Agustos 2016 tarihinde
yiirtirlige girebilmistir.

Ek 7 No’lu Protokol 1.maddesinde bir devletin {ilkesinde kanuna uygun elde edilmis bir
statii icinde bir yabanci kisinin sinir dis1 edilmesine karsi gerekgeleri sunmasina,durumunun
yeniden incelenmesine ve bu amaglarla, yetkili bir makam veya bu makam tarafindan tayin

edilen kisi ya da kisiler nezdinde temsil edilmesine imkan verilecegi diizenlenmistir.

Ek 7 No’lu Protokol igerigi itibariyle Tiirk miilteci hukuku uygulamasinda bir norm
degeri almasinin da Otesinde Ozellikle sinir dist edilecek bir yabanciya iilkesinde
karsilasabilecegi risklere karsi etkili bir karsi ¢ikma hakki baglaminda Tiirk idari yargi
denetimini etkilemesi beklenen bir baglayicilik 6zelligine sahiptir.Yine Sozlesmenin 2 ve
3.maddeleri ile Anayasanin 17.maddesinin devlete getirdigi pozitif yiikiimliilik kapsaminda da
sinir dis1 edilecek kisiye iilkesinde karsilasabilecegi risklere karsi gercek anlamda bir koruma
saglanabilmesi i¢in bu kisiye sinir dis1 kararina kars: etkili olabilecek bir hukuki-karst ¢ikma
imkani taninmasi gerekir. Bu karsi ¢ikma hakkiin AiHS'e Ek 7 No’lu Protokol gergevesinde
tesis edilememesi sinir dis1 edildiginde kotii muameleye maruz kalma riskine dair iddiasi
bulunan ve bu iddiasin1 ispatlama konusunda devlete gére daha sinirli olanaklara sahip olan
yabanciya gercek anlamda bir hukuki koruma saglanabildigini iddia etmek miimkiin

olamayacaktir.

6458 sayil1 Yabancilar ve Uluslararasi Koruma Kanunu (YUKK) 53.maddesindeki yasal
degisiklik ile 06/12/2019 tarihinden sonra alinan sinir dis1 kararlarina kars: iptal davasi agma
siiresinin 15 giinden 7 giine indirilmesi ile birlikte ATHS'e Ek 7 No’lu Protokoliin sagladig1 usuli
giivenceler cercevesinde sinir dis1 kararina karsi etkili olabilecek bir hukuki-karst ¢ikma
imkaninin kalip kalmadig1 tartigmasina dair glincel bir uyum degerlendirmesi yapilmasi elzem

bir 6neme kavusmustur.

Caligmamizda 6ncelikle Ek 7 No'lu protokol md.1 ile Anayasa md.90/4 temelinde Tiirk
miilteci hukukuna eklenen normatif katki ve sinir dis1 kararlarinin yargisal denetiminde adil
yargilanma hakkinin uygulanamama sebepleri belirtilmistir. Yiirtirliige girdigi tarihten sonra
Tiirk idare mahkemelerinin kararlarinda Ek 7 No'lu protokoliin normatif anlamda bir yargisal
degerlendirme Olgiitline doniisiip donlismedigi ve dava agma siiresi,glivenli 3.iilke
degerlendirmesi ve geri gondermeme ilkesi vb.gibi basliklara dair farkli sehirlerin yakin

zamanlara ait idare mahkemesi kararlarindaki yaklasim farkliliklarina deginilmek suretiyle yer
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verilmistir. Boylelikle Ek 7 No'lu protokol ile S6zlesme koruma sisteminin Tiirk yargi kararlar
tizerindeki etkinliginin artirilmasi amaciyla zaman igerisinde meydana gelen degisikliklerin
anlagilmasina katki sunulmak istenilmistir. YUKK 53.maddesi geregi sinir dis1 kararlarina karsi
acilan iptal davalarinda idari mahkemece verilen kararin kesin nitelikte olmasi nedeniyle
incelememiz kanundan kaynakli {ist mahkemeye istinaf-temyiz bagvurusu yapilamamasi
sonucu doguran sinirlilik hali nedeniyle idare mahkemesi kararlarinin esas alinmasi metodunu

benimsemistir.

Anahtar Kelimeler: Avrupa Insan Haklar: Sézlesmesi, Ek 7 Nolu Protokol, Avrupa Insan
Haklari Mahkemesi, bireysel basvuru, adil yargilanma hakki

*

EVALUATION OF RECENT ADMINISTRATIVE COURT DECISIONS ON
DEPORTATION DECISIONS IN TURKEY IN THE CONTEXT OF
ARTICLE 1 OF ADDITIONAL PROTOCOL NO. 7 TO THE EUROPEAN
CONVENTION ON HUMAN RIGHTS AND SUGGESTIONS FOR
COMPLIANCE

ABSTRACT

The European Court of Human Rights (ECHR), by its ingrained jurisprudence, states
that the definitions made by a state party in the characterization of the decision before it is
not binding on it and that it will make an independent assessment. Although the ECHR
considers administrative disputes as subject to the right to a fair trial by keeping its
assessments and jurisprudence on Article 6 of the Convention on the right to fair trial, it
considers an administrative action with irreparable consequences regarding the deportation

of foreigners as an administrative measure.

It is not possible to say that the ECHR's principle of independent assessment is also
applied to applications concerning deportation orders. As in the case of Maaouia v. France,
the ECHR, while considering deportation orders as preventive measures, has adopted that
preventing a foreigner from remaining within the borders of a state to which he or she is not
bound by nationality by deportation cannot be considered as punishment. Furthermore, in

paragraph 113 of the Soering judgment, the Court stated that the ECHR considers that in
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an extradition order in which there has been a flagrant violation of the fugitive's right to a
fair trial in the extradition requesting State, it is exceptionally possible that a complaint under
Article 6. For these reasons, the applicability of the right to a fair trial under Article 6 of the
ECHR will not be in question in judicial review proceedings against deportation decisions
taken by states because the ECHR considers this decision to be an administrative measure.
The emphasis on the fact that the lack of procedural control caused by the inapplicability of
Article 6 of the ECHR can be overcome normatively by Article 1 of Protocol No. 7 to the
ECHR Protocol No. 7 to the ECHR regulates the rights of foreigners based on procedural
safeguards regarding their deportation. The protocol entered into force on 1 November 1988

and entered into force for the Republic of Turkey on 1 August 2016.

Article 1 of Protocol No. 7 provides that a State shall allow a foreigner in a lawfully
acquired status in its territory to present reasons against expulsion, to have his or her case
reviewed, and, for these purposes, to be represented before a competent authority or a person

or persons designated by that authority.

Protocol No. 7 to the ECHR is not only a norm in Turkish refugee law practice in terms
of its content but also has a binding characteristic that is expected to affect Turkish
administrative judicial review, especially in the context of the right of a foreigner who will
be deported to have an effective right of opposition against the risks he/she may face in
his/her country. Additionally, within the scope of the positive obligation imposed on the state
by Articles 2 and 3 of the Convention and Article 17 of the Constitution, to provide real
protection to the person to be deported against the risks he/she may face in his/her country,
this person must be provided with an effective legal-opportunity to challenge the deportation
decision. If this right to challenge cannot be established within the framework of Protocol
No. 7 to the ECHR, it will not be possible to claim that the foreigner, who has a claim of the
risk of being subjected to ill-treatment when deported and who has more limited possibilities

to prove this claim than the state, can be provided with real legal protection.

With the legal amendment to Article 53 of Law No. 6458 on Foreigners and
International Protection (LFIP), the period for filing an annulment action against deportation
decisions taken after 06/12/2019 has been reduced from 15 days to 7 days, and it has become
essential to make an up-to-date compliance assessment on the debate on whether there is no
effective legal-opposition to the deportation decision within the framework of the procedural

safeguards provided by Additional Protocol No. 7 to the ECHR.

In our study, first of all, the normative contribution added to Turkish refugee law based
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on Article 1 of Additional Protocol No. 7 and Article 90/4 of the Constitution and the reasons
why the right to a fair trial cannot be applied in the judicial review of deportation decisions,
whether Additional Protocol No. 7 has turned into a normative criterion of judicial evaluation
in the decisions of Turkish administrative courts after it entered into force, and the
differences in approach in recent administrative court decisions of different cities on topics
such as the time to file a lawsuit, safe third country assessment and the principle of non-
refoulement. In this way, it is aimed to contribute to the understanding of the changes that
have occurred over time to increase the effectiveness of the Convention protection system
with Additional Protocol No. 7 on Turkish judicial decisions. Since the decision of the
administrative court is final in the annulment lawsuits filed against the deportation decisions
under Article 53 of the LFIP, our review has adopted the method of taking the decisions of
the administrative court as a basis due to the limitation resulting from the inability to file an

appeal-appeal to the higher court arising from the law.

Keywords: European Convention on Human Rights, Additional Protocol No. 7, European

Court of Human Rights, individual application, right to fair trial
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OZET

Iskence, insan onuruna kars1 en acimasiz ve kabul edilemeyecek saldirilardan biridir.
Iskence ve kotii muamele yasagi mutlaktir. Uluslararas: belgelerde iskence ve kotii muamele
yasagina iligkin hicbir istisnaya yer verilmemistir. Iskence ve kétii muamele yasag: negatif bir
yiikiimliiliiktiir. Bununla birlikte Devletlerin pozitif ylikiimliiliigii kapsaminda temel gorevi,
kisileri yalnizca kotii muamele uygulamalarina karsi korumak degil ayn1 zamanda bdyle bir
uygulamaya maruz kalmasimi dnlemektir. Iskence ve kotii muamele yasagmin ihlali iddialar:

s0z konusu oldugunda ise etkili sorusturma yiiriitiilmesi gerekmektedir.

Devletlerin pozitif ylikiimliiliigli kapsaminda ceza infaz kurumlari, gézalti merkezleri,
psikiyatri hastaneleri, yabancilarin tutuldugu alanlar basta olmak tizere alikonulma yerlerindeki
kosullarin iyilestirilmesinde 6nemli bir isleve sahiptir. Birlesmis Milletler iskenceye ve Diger
Zalimane, Gayriinsani veya Kiigiiltiicii Muamele veya Cezaya Kars1 Sézlesmeye Ek Ihtiyari
Protokol (OPCAT) ile Taraf Devletlerin uluslararas1 ve ulusal bagimsiz organlar tarafindan
alikonulma yerlerine gergeklestirilecek diizenli ziyaret sistemini kuracak mekanizmanin
olusturulmasi amacglanmistir. OPCAT, alikonulma yerlerinin seffafligi saglandig: siirece bu
yerlerdeki suistimal durumlarimin azalacag: fikrine dayanmaktadir. Bu kapsamda alikonulma
yerlerinin bagimsiz ve tarafsiz mekanizmalar tarafindan izlenmeye agilmasi iskence ve kot
muamele uygulamalarinin 6dnlenmesi ve alikonulma kosullarinin iyilestirilmesinde etkili bir

yontem olacaktir.

Bu calisma kapsamimda OPCAT’e dayanilarak kurulan Iskencenin Onlenmesi Alt
Komitesi (SPT)’nin yapisindan ve gorevlerinden bahsedilecektir. OPCAT’in 17. maddesi

kapsaminda Taraf Devletler, iskence ve k&tii muamelenin dnlenmesi amaciyla Ulusal Onleme
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Mekanizmalar1 (UOM) kurmakla yiikiimlii kilinmistir. Bu cercevede uluslararas: standartlar
dogrultusunda UOM’lerin yapisina iliskin gereklilikler ortaya koyulacaktir. Bununla birlikte
UOM’lerin iskence ve koti muameleyi &nlemede temel olarak ziyaretler diizenleme,
tavsiyelerde bulunma, egitimler diizenleme ve isbirligi igerisinde hareket etme gorevlerine yer

verilecektir.

Tiirkiye’de iskence ve kotii muamele ile etkin miicadele etme ve bu konuda Ulusal
Onleme Mekanizmasi gorevini icra etmek konusunda Tiirkiye insan Haklar1 ve Esitlik Kurumu
(TIHEK) yetkilendirilmistir. TIHEK ’in alikonulma yerlerine ziyaretler diizenleme, raporlama
ve basvuru inceleme basta olmak iizere birgok gérevi bulunmaktadir. Bu ¢ergevede, TIHEK ’in
UOM gérevi kapsaminda yiiriittiigii calismalardan bahsedilecek, alikonulma yerlerinde iskence

ve kotii muamelenin énlenmesinde TIHEK ’in fonksiyonu ortaya koyulmaya ¢alisilacaktr.

Anahtar kelimeler: Iskence ve kétii muamele yasagi, Ulusal Onleme Mekanizmasi, TTHEK

*

THE EXAMPLE OF NATIONAL PREVENTIVE MECHANISM WITHIN THE
SCOPE OF PROHIBITION OF TORTURE AND ILL-TREATMENT: HUMAN
RIGHTS AND EQUALITY INSTITUTION OF TURKIYE

ABSTRACT

Torture is one of the most cruel and unacceptable attacks on human dignity. The
prohibition of torture and ill-treatment is absolute. There are no exceptions to the prohibition of
torture and ill-treatment in international instruments. The prohibition of torture and ill-treatment
is a negative obligation. However, the main duty of States under their positive obligation is not
only to protect persons against ill-treatment but also to prevent them from being subjected to
such treatment. In the case of alleged violations of the prohibition of torture and ill-treatment,

effective investigations are required.

Within the scope of the positive obligation of States, it has an important function in
improving the conditions in places of detention, especially in penal institutions, detention
centers, psychiatric hospitals and areas where foreigners are held. The Optional Protocol to the
United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment

or Punishment (OPCAT) aims to establish a mechanism for States Parties to establish a system
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of regular visits to places of detention by independent international and national bodies. OPCAT
is based on the idea that as long as the transparency of places of detention is ensured, abuses in
these places will decrease. In this context, opening places of detention to monitoring by
independent and impartial mechanisms will be an effective method to prevent torture and ill-

treatment practices and to improve detention conditions.

In this study, the structure and duties of the Subcommittee on Prevention of Torture
(SPT) established on the basis of the OPCAT will be discussed. Under Article 17 of the OPCAT,
States Parties are obliged to establish National Preventive Mechanisms (NPMs) to prevent
torture and ill-treatment. In this framework, the requirements regarding the structure of NPMs
will be set out in line with international standards. In addition, the duties of NPMs to organize
visits, make recommendations, organize trainings and act in cooperation in preventing torture

and ill-treatment will be included.

The Human Rights and Equality Institution of Tirkiye (HREIT) is authorized to
effectively combat torture and ill-treatment in Tiirkiye and to act as the National Prevention
Mechanism in this regard. HREIT has many duties, including organizing visits to places of
detention, reporting and examining applications. In this framework, the activities of HREIT
within the scope of its NPM mandate will be mentioned and the function of HREIT in

preventing torture and ill-treatment in places of detention will be tried to be revealed.

Keywords: Prohibition of torture and ill-treatment, National Preventive Mechanism, HREIT
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